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PARTICIPATORY NOTES TO BE MORE PAINFUL?

Proposed Changes

The Securities and Exchange Board of India (“SEBI”) Chairman, Mr. M. Damodaran raised concerns that the route of
investing through offshore derivative instruments could be utilized for insider trading and routing of unaccounted
money into the market by the overseas investors, and said further that the SEBI is re-looking at the Securities and

Exchange Board of India (Foreign Institutional Investors) Regulations, 1995 (the “FII Regulations”) pertaining to the
stages of reporting required while investing through offshore derivative instruments.

Current Regulations

Regulation 15A of the FII Regulations allows a Foreign Institutional Investor or sub account (“FII”) to issue, deal in or
hold, offshore derivative instruments such as participatory notes, equity linked notes or any other similar instruments

(“PNs”) against underlying securities, listed or proposed to be listed on any stock exchange in India, in favor of those
entities which are regulated by any relevant regulatory authority in the countries of their incorporation or
establishment, subject to compliance of "know your client" requirement. Further, regulation 20A of the FII Regulations
requires the FIIs to fully disclose information concerning the terms of and parties to the PNs, as and when and in such
form as the Board may require.

Implications

With the current reporting requirements under the FII Regulations, the SEBI is finding it difficult to track the ultimate
beneficiary of the PNs and that too, on an immediate basis, as the reporting is required to be done on a monthly
basis. The SEBI may, therefore, propose to bring changes that would require the FIIs to name the ultimate down-line
beneficiary immediately upon the issuance of the PNs.

As the ultimate PN-holders are generally not registered with the SEBI, they are outside the purview of the SEBI rules
and regulations and possibly learning from its UBS experience, it appears that the regulator proposes to change the
disclosure requirements to make the KYC norms for the FIIs issuing the PNs more stringent. What, however, this
would mean for FIIs is more challenges since the degree of look-through for the KYC purposes was always open
ended and this school of thought at the regulator would make the PNs that much more difficult and possibly dearer. In
our view, as a counter measure to this, the regulator must refine and liberalise to an extent, the options for direct
access to markets through more liberalised FII and sub account registration norms.

 

 

 

 

Source:The Financial Express, August 13, 2006

DISCLAIMER

The contents of this hotline should not be construed as legal opinion. View detailed disclaimer.

This Hotline provides general information existing at the time of
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refraining from acting as a result of any material contained in this
Hotline. It is recommended that professional advice be taken
based on the specific facts and circumstances. This Hotline does
not substitute the need to refer to the original pronouncements.

This is not a Spam mail. You have received this mail because you
have either requested for it or someone must have suggested your
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list.

Research Papers

M&A In The Indian Technology
Sector
February 19, 2025

Unlocking Capital
February 11, 2025

Fintech
January 28, 2025

Research Articles

Re-Evaluating Press Note 3 Of 2020:
Should India’s Land Borders Still
Define Foreign Investment
Boundaries?
February 04, 2025

INDIA 2025: The Emerging
Powerhouse for Private Equity and
M&A Deals
January 15, 2025

Key changes to Model Concession
Agreements in the Road Sector
January 03, 2025

Audio

Securities Market Regulator’s
Continued Quest Against
“Unfiltered” Financial Advice
December 18, 2024

Digital Lending - Part 1 - What's New
with NBFC P2Ps
November 19, 2024

Renewable Roadmap: Budget 2024
and Beyond - Part I
August 26, 2024

NDA Connect

Connect with us at events,  

conferences and seminars.

NDA Hotline

Click here to view Hotline archives.

Video

Arbitration Amendment Bill 2024: A
Few Suggestions | Legally Speaking
With Tarun Nangia | NewsX
February 12, 2025

mailto:kishore@nishithdesai.com
mailto:siddharth@nishithdesai.com
http://www.financialexpress.com/fe_archive_full_story.php?content_id=137179
/fileadmin/user_upload/pdfs/Research_Papers/M&A-In-The-Indian-Technology-Sector.pdf
/fileadmin/user_upload/pdfs/Research_Papers/Unlocking-Capital.pdf
/fileadmin/user_upload/pdfs/Research_Papers/India-s-Flourishing-Fintech-Flambeau.pdf
https://www.nishithradio.com/Podcast.aspx?id=126&title=Securities_Market_Regulator%E2%80%99s_Continued_Quest_Against_%E2%80%9CUnfiltered%E2%80%9D_Financial_Advice
https://www.nishithradio.com/Podcast.aspx?id=123&title=Digital_Lending_-_Part_1_-_What%27s_New_with_NBFC_P2Ps
https://www.nishithradio.com/Podcast.aspx?id=119&title=Renewable_Roadmap:_Budget_2024_and_Beyond_-_Part_I
/Event/1.html?EventType=Upcoming
/Event/1.html?EventType=Upcoming
SectionCategory/33/Research-and-Articles/12/0/NDAHotline/1.html
https://www.nishith.tv/videos/arbitration-amendment-bill-2024-a-few-suggestions-legally-speaking-with-tarun-nangia-newsx/


What India’s Transition to New Data
Protection Law Means for Global
Businesses
January 23, 2025

India 2025: The Emerging
Powerhouse for Private Equity and
M&A Deals
January 16, 2025

https://www.nishith.tv/videos/webinar-what-indias-transition-to-new-data-protection-law-means-for-global-businesses-january-23-2025/
https://www.nishith.tv/videos/webinar-india-2025-the-emerging-powerhouse-for-private-equity-and-ma-deals/

	Corpsec Hotline
	Research Papers
	PARTICIPATORY NOTES TO BE MORE PAINFUL?

	Research Articles
	Audio
	NDA Connect
	DISCLAIMER

	NDA Hotline
	Video

