Nishith DesaiAssociates

LEGAL AND TAX COUNSELING WORLDWIDE

MUMBAI SILICON VALLEY BANGALORE SINGAPORE MUMBAI BKC NEW DELHI MUNICH

Gaming Law Wrap

NEW YORK

September 15, 2022

REGULATORY UPDATE: INDIA’S GAMING INDUSTRY 2022

As we approach the fourth and final quarter of the year, we take stock of the legal and regulatory developments in
India’s gaming industry.

Despite the constitution of multiple bodies by the Central Government (an inter-ministerial panel1 to contemplate
regulations for the online gaming industry (‘IM Panel’), an Animation, Visual Effects, Gaming and Comic (“AVGC’)
Promotion Task Force?, (“Task Force”) and a Government of Ministers (“@M’)3 to consider goods and service tax
(“GST) for online gaming, 2022 has yet not delivered to the industry its promised regulatory certainty.

There has been no clarity as yet on whether there will be a central safe harbor for skill games, manner of determination
of skill, appointment of a central regulator, nor applicable goods and service tax (GST) leviable on skill gaming
transactions.

On the enforcement front, gaming advertisements, particularly those during sporting events, faced increased scrutiny
with regulators clamping down on surrogate advertisements of sports betting websites in India. The Central Board of
Direct Taxes (“CBDT") has also sought to investigate non-filing of income tax returns in relation to Indian players’

winnings4.
The next few months will likely shape the future of the industry. The Supreme Court will determine the constitutional
validity of banning skill games, the Central Government, helmed by the IM Panel is expected to release draft guidelines.

Certain Indian States like Tamil Nadu, Rajasthan5 and Kerala are contemplating State laws for the industry.

Some of the key developments and our analysis are summarized below:
1. Inter-Ministerial Task Force likely to introduce draft requlations in the next few months: considers deposit limits

The IM Panel was constituted in May 2022, to contemplate central regulations for the online gaming industryﬁ. The
panel comprises of the Niti Aayog’s CEO, the secretaries of the Ministry of Home Affairs, Revenue, Department for
the Promotion of Industry and Internal Trade (“‘DPIIT’), as well as Ministry of Electronics and Information Technology
(“MeiTy"), Ministry of Information and Broadcasting (‘MIB’), and the Sports Ministry.

Information about the IM Panels deliberation have not been made public. However, latest reports suggest7 thatitis
likely to recommend rules governing the amount of money individual players spend in the game. These reports also
suggest that the draft regulations may be finalised over the next month, and will then be introduced for public

consultation®.

2. Supreme Court dismisses special leave petition (SLP) against Rajasthan High Court order holding fantasy sports as
games of skill

A writ petition9 was filed before the High Court of Rajasthan in 2019 alleging that Dream 11’s fantasy sport games
amounted to sports betting, and gambling activities/games of chance. It was further alleged that Dream 11 was
evading GST by paying only 18%, instead of 28%, and that too on the commission/platform fee amount, and not on
the stake amount.

In October 2020, the High Court of Rajasthan held that the result of the fantasy game depended on the skill of the
participant and not on chance, and accordingly it was not gambling. The winning or losing of the virtual team by the
participant was also independent of the outcome of the game or eventin the real world. Accordingly, the online
fantasy game offered by Dream 11 was a game of skill, protected under freedom of business and trade

guarantees*0 under the Constitution of India. In respect of the GST issue, the court deferred the issue to the GST
authorities to consider in accordance with the law, in view of its findings that the game was a game of skill.

A SLP (i.e., a petition seeking leave to appeal) was filed against the Rajasthan High Court’s order'". A division
bench (i.e., two judge) of the Supreme Court has dismissed'? the SLP, i.e., refused the petitioner permission to

appeal, on September 9, 2022. A copy of the order is not available on the court website yet.

3. Supreme Court due to hear Tamil Nadu appeal against High Court order striking down ban on skill games; State
mulls new law to prohibit games of skill

In August, 2021, the High Court of Madras struck down'® certain amendments introduced to the Tamil Nadu Gaming
and Police Laws (Amendment) Act, 2021, holding that the complete prohibitions on for-money online games of skill
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under the Amendment Act were unreasonable, excessive, and manifestly arbitrary, thereby falling afoul of Article What India’s Transition to New Data

19(1)(g) of the Constitution. The court emphasized that the State had failed to justify the need for a total prohibition Protection Law Means for Gobal

on even games of skill, nor demonstrated why a lesser form of restriction would not have sufficed. You can read our Businesses

analysis of the High Court's order here. January 23, 2025

A SLP was filed against this order before the Supreme Court by the Government of Tamil Nadu'* and is currently India 2025: The Emerging

pending. Notice has been issued to the to the parties, and the matter is listed next on November 7, 2022. Powerhouse for Private Equity and
M&A Deals

In parallel, the Government of Tamil Nadu is contemplating a fresh law to prohibit online games, particularly January 16, 2025

Rummy. The Government had constituted a committee (headed by a retired High Courtjudge) to assess risks of
online Rummy (such as financial loss and suicide, exploring the dangers of these games with relevant data, and

impact of advertising games and measures to restrain such advertisements)15. The Committee presented its report

to the Government'®in June 2022, recommending (1) a ban on online games, and (2) a law against online games

|17

ata national level''. Subsequently, it was reported that the Tamil Nadu Cabinet had considered the reportand a

majority of cabinet members were in favour of banning online rummy by way of introducing an ordinance®.

A stakeholder consultation was held in August19 2022, pursuant to which it was reported that a draft legislation

banning all online games was prepared and considered by the Cabinet®. Accordingly, there may be an Ordinance
seeking to prohibit online games in Tamil Nadu. Itis unclear whether the law would seek to prohibit certain games
only (like Rummy), or other games of skill as well.

4. Group of Ministers likely to suggest GST on gaming industry in next 7 — 10 days; seeks legal opinion

A Group of Ministers (GoM) was constituted?’ to suggest the GST rate on casinos, race courses and online gaming.
GST is applicable at a rate of 28% on games of chance, and the skill gaming industry pays 18% GST on the
commission or gross gaming revenue (GGR) (i.e., the fee charged by online gaming operators). There is an ongoing
discussion atthe GoM level on whether (1) GST should be charged at the rate of 28% on both games of skill as well
as games of chance, and (2) whether it should be on the entire amount which a player deposits for a game, or on
the commission amount. NDA'’s view has been to continue the existing GST framework (i.e., GST at 18% on the
GGR) for online skill based games, as we explain here.

As per latest reports22 on 5" September, the GoM is seeking a legal opinion on the applicable tax rate and is
seeking to differentiate between the three sectors (casinos, horse racing, and online gaming), before making its final
recommendations to the GST Council. The same reports suggest that the GoM is likely to finalise its
recommendations within 7 — 10 days.

5. CBDT scrutinizes players’ winnings on online gaming platforms

As per reports, the Central Board of Direct Taxes (“CBDT) is scrutinizing earnings by players on fantasy gaming
apps and online gaming platforms, and non-filing of income tax returns in this respect. The reports suggest that the
department has uncovered earnings amounting to INR 58,000 crores (approx. USD 7.29 Billion) in the last three
years.

Under the Income Tax Act, 1961, a tax of 30% is required to be deducted before paying income from winnings
above INR 10,000. Accordingly, the department seeking to recover INR 20,000 crores (approx. USD 2.51 Billion) in

tax, per officials’ statements?®.

6. Scrutiny of gaming advertisements (games of skill as well as chance) increases

Advertisements of games of chance and sports betting

Most Indian States prohibit publication of gambling related advertisements (i.e. on games of chance such as

casino games, as well as sports betting, etc.)?*. Offering and advertising games of skill is permitted in most States.

However, recently there has been several advertisements which have appeared on both online and print media,
particularly during sporting events such as the Indian Premier League and Asia Cup. Some of these
advertisements are of foreign sports betting platforms.

In light of this, the Ministry of Information and Broadcasting (“MIB’) has issued an Advisory on Advertisements of

Online Betting Platforms®® on June 13", 2022 (“MIB Advisory’). In the MIB's advisory, it has noted thata number
of advertisements of online betting websites / platforms are appearing in ‘print, electronic, social and online
media,’and that such advertisements are prohibited in most parts of India. It has also stated that such
advertisements are misleading and don’t appear to be in conformity with the Consumer Protection Act, 2019
(“CPA). The advisory advises ‘online and social media, including the online advertisement intermediaries and
publishers , to not display or target betting and gambling related advertisements towards the Indian audience. Itis
addressed to newspapers, TV channels, publishers of news and current affairs content, and is copied to social
media intermediaries.

The All India Gaming Federation (“AlGP), a self-regulatory gaming body, has written to Anurag Thakur, the
Minister of MIB, seeking cancellation of the broadcasting license granted to Sony Network, a leading Indian
television channel, due to alleged promotion on betting and gambling websites during the broadcast of the Indian

cricket team tour of England?® on its OTT platform.

Advertisements of games of skill

Although advertising games of skill are permitted in most Indian States, they are regulated under the Guidelines
for Prevention of Misleading Advertisements and Endorsements for Misleading Advertisements, 2022
(“Misleading Ads Guidelines”), introduced by the Central Consumer Protection Authority (‘CCPA’), as well as by
the Advertising Standards Council of India (“ASCI’).

As per reports27, gaming related advertisements emerged as one of the top violative categories of advertisements
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received by the ASCI between April 2021 — March 2022, on account of making misleading claims, leadership and

trust claims, as well as claims around referral programs (i.e., refer a friend and win)?. ASCI had previously

cautioned?® operators of real money gaming platforms not to indulge in irresponsible advertisement, especially in

light of overall regulatory scrutiny of the industry.

During the Parliament's Monsoon Session, it was reported3° that 13 ministers of the Parliament had requested a

written response from MIB on illegal betting and gambling through media and online intermediaries. There were
also questions raised on surrogate advertisements and steps being taken by the Government to curb such

advertisements. MIB submitted a written response31 to these queries, referring to the existing machinery under the
Misleading Ads Guidelines, and the MIB Advisory. With respect to surrogate advertisements, the MIB reiterated the
legal requirements to be adhered under the CCPA Ad Guidelines which expressly prohibit surrogate
advertisements.

7. Kerala contemplates amendments to law to ban online Rummy for stakes

A year after the Kerala High Court® struck down a notification®® seeking to prohibit, in effect, ‘online Rummy when

played for stakes , it appears that Kerala is planning to reinvoke a ban on online rummy in light of the several

suicides in the State®.

By way of background, the State of Kerala had issued a notification®® which had the effect of a prohibiting online

Rummy played for stakes. Subsequently, the High Court of Kerala struck down the notification®® and held itto be
arbitrary, illegal and in violation of Articles 14 and Article 19(1)(g) of the Constitution of India. An appeal has been
filed before the Kerala High Court by the State of Kerala against this order.

At present, reports37 suggest that Kerala is amending Section 3 of the Kerala Gaming Act, 1960, which penalises
certain forms of gambling, to prohibit online Rummy for stakes. The Chief Minister was quoted in August 2022
stating that a legislative amendment to the Kerala Act was being considered to regulate online gaming such as

Rummy, due to suicides pursuant to losing money through online gaming38.

8. Google launches pilot program to allow DFS and Rummy apps on Google Play store

In a huge win for Indian daily fantasy sport (DFS) and online Rummy operators, Google has announced the launch

of a limited-time pilot to distribute DFS and Rummy apps on the Google Play Store in India®®. The pilot program will
commence on September 28, 2022 and requires applicants to submit an application form for Google Play team’s
assessment.

Previously, all real-money gaming apps were prohibited by the Google Play store in India.

— Raashi Vaishya, Tanisha Khanna & Gowree Gokhale
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