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About NDA
We are an India Centric Global law firm (www.nishithdesai.com) with four offices in India and the only law firm 

with license to practice Indian law from our Munich, Singapore, Palo Alto and New York offices. We are a firm of 

specialists and the go-to firm for companies that want to conduct business in India, navigate its complex business 

regulations and grow. 

We helped pioneer the asset management industry in India, Mauritius and Singapore in early 1990s. It remains an 

authority in the Fund Formation space with a remarkable global reputation amongst the GP and LP community. 

For details of the members in our Funds Formation practice, please refer the end of this Paper. 

We are proud to have been associated with GIFT City project right from its conceptualization in 2007 until today. 

After a long journey, it is on the verge of becoming a clean, transparent and FATF compliant offshore jurisdiction 

for international financial services. It also creates new and collaborative opportunities as mid-shore jurisdiction 

alongside other offshore jurisdictions. The Government of India established the International Financial Services 

Centre in the GIFT City at Gandhinagar, Gujarat in 2015. Since then the Indian government and the regulatory 

agencies have been working in unison to enable GIFT City for offering business and regulatory environment that 

is comparable to other leading Offshore Financial Centres.

It is expected that the establishment of the IFSC Authority to act as a single window clearance is likely to boost 

investor confidence in the GIFT City. As the fund management industry in increasingly becoming interested in 

the GIFT City and with the Indian government and regulatory authorities working in unison to promote the GIFT 

City, we hope that the readers find the research in this Paper useful. 

Our reputation is well regarded for handling complex high value transactions and cross border litigation; that 

prestige extends to engaging and mentoring the start-up community that we passionately support and encourage. 

We also enjoy global recognition for our research with an ability to anticipate and address challenges from a 

strategic, legal and tax perspective in an integrated way. In fact, the framework and standards for the Asset 

Management industry within India was pioneered by us in the early 1990s, and we continue remain respected 

industry experts. 

We are a research based law firm and have just set up a first-of-its kind IOT-driven Blue Sky Thinking & Research 

Campus named Imaginarium AliGunjan (near Mumbai, India), dedicated to exploring the future of law & society. 

We are consistently ranked at the top as Asia’s most innovative law practice by Financial Times. NDA is renowned 

for its advanced predictive legal practice and constantly conducts original research into emerging areas of the law 

such as Blockchain, Artificial Intelligence, Designer Babies, Flying Cars, Autonomous vehicles, IOT, AI & Robotics, 

Medical Devices, Genetic Engineering amongst others and enjoy high credibility in respect of our independent 

research and assist number of ministries in their policy and regulatory work.

The safety and security of our client’s information and confidentiality is of paramount importance to us. To this 

end, we are hugely invested in the latest security systems and technology of military grade. We are a socially 

conscious law firm and do extensive pro-bono and public policy work. We have significant diversity with female 

employees in the range of about 49% and many in leadership positions.
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Accolades

A brief chronicle our firm’s global acclaim for its achievements and prowess through the years –

	§ Benchmark Litigation Asia-Pacific: Tier 1 for Government & Regulatory and Tax  

2020, 2019, 2018

	§ Legal500: Tier 1 for Tax, Investment Funds, Labour & Employment, TMT and Corporate M&A 

2020, 2019, 2018, 2017, 2016, 2015, 2014, 2013, 2012

	§ Chambers and Partners Asia Pacific: Band 1 for Employment, Lifesciences, Tax and TMT 

2020, 2019, 2018, 2017, 2016, 2015

	§ IFLR1000: Tier 1 for Private Equity and Project Development: Telecommunications Networks. 

2020, 2019, 2018, 2017, 2014

	§ AsiaLaw Asia-Pacific Guide 2020: Tier 1 (Outstanding) for TMT, Labour & Employment, Private Equity, 

Regulatory and Tax

	§ FT Innovative Lawyers Asia Pacific 2019 Awards: NDA ranked 2nd in the Most Innovative Law Firm 

category (Asia-Pacific Headquartered)

	§ RSG-Financial Times: India’s Most Innovative Law Firm 2019, 2017, 2016, 2015, 2014

	§ Who’s Who Legal 2019:  
Nishith Desai, Corporate Tax and Private Funds – Thought Leader 

Vikram Shroff, HR and Employment Law- Global Thought Leader 

Vaibhav Parikh, Data Practices - Thought Leader (India)  

Dr. Milind Antani, Pharma & Healthcare – only Indian Lawyer to be recognized for ‘Life sciences-Regulatory,’ 

for 5 years consecutively  

	§ Merger Market 2018: Fastest growing M&A Law Firm in India

	§ Asia Mena Counsel’s In-House Community Firms Survey 2018: The only Indian Firm recognized for Life 

Sciences 

	§ IDEX Legal Awards 2015: Nishith Desai Associates won the “M&A Deal of the year”, “Best Dispute 

Management lawyer”, “Best Use of Innovation and Technology in a law firm” and “Best Dispute Management 

Firm”
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Please see the last page of this paper for the most recent research papers by our experts.

Recent Announcements
With the objective of providing impetus to the GIFT City, statutory bodies have been making several 

announcements in relation to operation in GIFT City. We have not discussed all the recent announcements in 

this Paper and have listed below such announcements to the extent relevant for this Paper: 

1.	 The IFSC Authority vide circular dated October 16, 2020 notified Global-in-House Centres as a financial 

service to provide services relating to financial products and financial service 

2.	 The IFSC Authority vide circular dated October 19, 2020 announced the guidelines for the functioning of the 

regulatory sandbox in IFSC

3.	 The IFSC Authority vide circular dated October 21, 2020 announced the framework for listing and  trading  of  

Real  Estate  Investment  Trusts  (REITs)  and Infrastructure Investment Trusts (InvITs) on  recognized stock  

exchanges  in  IFSCs 

4.	 The IFSC Authority vide circular dated December 04, 2020 issued Directions on business in foreign currency 

at IFSC

Contact
For any help or assistance please email us on ndaconnect@nishithdesai.com  

or visit us at www.nishithdesai.com
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1.	 Introduction

The origin of Offshore Financial Centers (“OFCs”) may be traced back to the 1960s and 1970s. The development 

of OFCs was essentially the response of international banks to the attempt by sovereign governments in many 

advanced countries to control capital flows through the imposition of restrictive domestic regulations. These 

restrictions, which were intended to provide governments with more control over monetary policy, encouraged a 

shift of deposits and borrowing to less regulated institutions, essentially banks in OFCs, which are exempt from such 

restrictions.1 The International Monetary Fund (“IMF”) in its Background Paper on OFCs2 defined an OFCs as under:

“A center where the bulk of financial sector activity is offshore on both sides of the balance sheet, (that is the 
counterparties of the majority of financial institutions liabilities and assets are non-residents), where the transactions 
are initiated elsewhere, and where the majority of the institutions involved are controlled by non-residents.”3

 With an estimated 50% of the world’s cross-border assets and liabilities ($21-$32 trillion) passing through OFCs, 

they have become dominant nodes in the transactional financial-economic network in which capital is stored  

and redistributed.4 

The IMF in its Background Paper lists OFCs as a third category of financial centres, with International Financial 

Centers (“IFCs”), and Regional Financial Centers listed in the first two categories. The last decade has seen 

unprecedented growth in India’s financial services sector. The financial services sector employs over 3 million 

people, constitutes about 5% of the Gross Domestic Product (“GDP”) and has an estimated market capitalization 

of over US$ 200 billion. As India experiences continued economic growth, the financial sector could generate 

about 10-11 million jobs and a GDP contribution of US$ 350 to 400 billion by 2020. Several developed countries 

have successfully established high-tech financial hubs, which over time have catered as international financial 

services centers. These centers provide suitable regulatory regimes and create a business environment to promote 

talent, increase capital flow and create significant economic value for their domestic economies, e.g. London and 

New York account for 10% of the GDP and about 5% of jobs.5 

The High Powered Expert Committee submitted a report on ‘Making Mumbai an International Financial  

Services Centre’ to the Ministry of Finance in 2007, however, the initiative was abandoned due to the global 

financial crisis in 2008.6 The Hon’ble Finance Minister Mr. Arun Jaitley while presenting the Union Budget for the 

year 2015-16, recognizing that India produces some of the finest financial minds, announced the establishment of 

Gujarat International Financial Tec-City (“GIFT City”), in Gujarat as India’s first International Financial Service 

Center (“IFSC”). 

1.	 ‘Concept of Offshore Financial Centers: In Search of an Operational Definition’ dated April 2007 by Ahmed Zoromé

2.	 https://www.imf.org/external/np/mae/oshore/2000/eng/back.htm

3.	 As per the IMF Background Paper, a jurisdiction with the following characteristics could be considered as OFCs:
-	 Jurisdictions that have relatively large numbers of financial institutions engaged primarily in business with non-residents;
-	 Financial systems with external assets and liabilities out of proportion to domestic financial intermediation designed to finance domestic 

economies; and
-	 More popularly, centres which provide some or all of the following services: low or zero taxation; moderate or light financial regulation; banking 

secrecy and anonymity

4.	 https://www.nature.com/articles/s41598-017-06322-9

5.	 http://giftsez.com/giftcoltd.aspx

6.	 https://www.livemint.com/Industry/XmEtCCZklNL5w0LmQ9K7lJ/What-is-an-IFSC-and-how-does-it-work.html
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The purpose of setting up the GIFT City is to develop a world class smart city that becomes a global financial 

hub with the development of an IFSC. GIFT City is central business hub with state-of-the-art infrastructure and a 

first of its kind development in India.7 The IFSC in GIFT City seeks to bring to the Indian shores, those financial 

services transactions that are currently carried on outside India by overseas financial institutions and overseas 

branches /subsidiaries of Indian financial institutions. Establishment of IFSC in India is expected to increase 

employment opportunities, capture an estimated INR 1,334 crore per day worth trading in rupee derivative, 

thereby, enhancing economic activity and revenue generation.8 

This paper summarizes the present regulatory regime for GIFT City along with some structures that may be explored 

in GIFT City, the direct and indirect tax benefits extended to units established in IFSC to promote their growth. 

7.	 http://www.giftsez.com/documents/FAQS-GIFT-City-IFSC.pdf

8.	 https://www.ndtv.com/business/sebi-board-nod-for-international-financial-services-centre-guidelines-748680
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2.	GIFT City – Genesis and Concept 

To develop and implement GIFT City, the Government of Gujarat through its undertaking Gujarat Urban 

Development Company Limited (“GUDCL”) has established “Gujarat International Finance Tec-City Company 

Limited” (“GIFTCL”). GUDCL facilitates urban development by assisting state government in formulation of 

policy, institutional capacity building, project implementation, and in raising funds from multilateral agencies for 

urban projects in order to achieve high living standards and growth of economic activities.

The GIFT Master Plan facilitates Multi Services Special Economic Zone (“SEZ”) with IFSC status, Domestic Finance 

Center and associated social infrastructure.9 GIFT SEZ Limited (“GIFT SEZ”) has been formed by the GIFTCL for 

development of Multi Services SEZ at Gandhinagar with a prime focus on development of IFSC and allied activities 

in SEZ.10 The GIFT SEZ has been set up in accordance with the Special Economic Zones Act, 2005 (“SEZ Act”), 

Special Economic Zone Rules, 2006 (“SEZ Rules”) and the regulations made thereunder. The core objectives of 

developing IFSC in GIFT Multi Services SEZ are as under:

	§ To realize the vision of the Government of India (“GoI”) to emerge as a major economic power by facilitating 

development of strong base of IFSC in the country.

	§ Facilitate the implementation of the Government’s strategy for the development of a financial hub in the 

South Asian sub-continent.

	§ Position the IFSC as a world-class zone for the long-term provision of office / service accommodation and high 

technological, economical and commercial infrastructure.11 

GIFT SEZ is divided into well-defined Processing & Non-Processing areas with emphasis on integrated development 

such as limited residential & recreational facilities to make the area lively 24 x 7. The GIFT City consists of a Multi-

Service SEZ SEZ) and an exclusive Domestic Tariff Area (“DTA”). The total area of 261 acres has been demarcated 

as SEZ and additional 625 acres has been marked as DTA. It is a Vertical City which will optimize land area 

consumption for development. It is located on the banks of River Sabarmati connecting the Business capital 

(Ahmedabad) and Political capital (Gandhinagar) of Gujarat State. The GIFT City has seamless transport connectivity 

internally and connected to different parts of the world through Ahmedabad International Airport situated just 20 

Kms away.

GIFT City caters to India’s large financial services potential by offering global firms, world-class infrastructure and 

facilities. It aims to attract the  

top talent in the country by providing the finest quality of life. 

GIFT City is conceptualized as a global financial and information technology (“IT”) services hub. State of the art 

connectivity, infrastructure and transportation access have been integrated into the design of the GIFT City. The 

main goal is to develop GIFT City as a world-class hub to facilitate the delivery of a wide range of cross-border 

financial services to clients in other countries. The target business segments of GIFT City include offshore banking, 

capital markets, offshore asset management, offshore insurance, IT services, IT enabled services / business process 

outsourcing services, high end processing and other ancillary services.12 GIFT City provides for a specifically 

delineated area where units may be set up for providing international financial services and is treated as a deemed 

9.	 http://giftsez.com/gift-sez-ltd.aspx

10.	 http://giftsez.com/gift-sez-ltd.aspx

11.	 Ibid

12.	 http://www.giftgujarat.in/genesis
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foreign territory outside the jurisdiction of the domestic economy for the purposes of trade operations, duties 

and tariffs (explained in further detail below). GIFT City provides easy access to global hubs that facilitate the 

flow of capital, movement of goods and economies of scale. Additionally, GIFT City offers well-developed areas 

of infrastructure with built up space, power, water supply, transport and housing, including physical and social 

infrastructure facilities.13 GIFT City will allow businesses that are currently not being carried out in India to be 

established in India and set-up a platform for qualified Indian professionals to pursue global opportunities by 

residing and working in India rather than migrating to foreign countries. Currently there are 144 SEZ & IFSC 

units are operational in GIFT City excluding the Domestic Tariff Area (DTA). In terms of IFSC Ecosystem and 

business growth IFSC exchanges in GIFT operates 22 hours a day generating average daily turnover of USD 4 BN, 

14 IFSC Banking units have achieved cumulative business of USD 28 BN, 10,000 plus employees are working for 

major banking, financial services, Insurance companies located in GIFT City. 

The salient features of the GIFT City have been provided below:

At par with 
other global 
financial Centres 

India’s first 
operational IFSC 
notified by 
Gov. of India.

Next generation 
urban planning 
and ICT infra 
with plug and 
play offices

Between 
Ahmedabad 
and capital city. 
Connected to 
major airports

Unified regulator to 
develop and regulate 
international 
financial services

62 Million Sq. Feet 
of office, residential 
and social space

Govt. of Gujarat 
initiative supported 
by Govt. of India

High-Rise district 
with Vertical 
developments

GLOBAL 
BENCHMARKING

INDIA’S 1ST IFSC WORLD-CLASS 
INFRASTRUCTURE

INTEGRATED 
DEVELOPMENT

STRONG 
PROMOTERS

STRATEGIC 
LOCATION

EASE OF 
DOING BUSINESS

CENTRAL 
BUSINESS HUB

13.	 http://www.giftgujarat.in/gift-sez.aspx
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3.	IFSC Authority

Earlier the banking, capital markets and insurance sectors in IFSC were regulated by multiple regulators, i.e. 

Reserve Bank of India (“RBI”), Securities and Exchange Board of India (“SEBI”) and Insurance and Regulatory 

Development Authority of India (“IRDAI”) respectively (as discussed in detail in Part 4). The dynamic nature 

of business in the IFSCs necessitates a high degree of inter-regulatory coordination. It also requires regular 

clarifications and frequent amendments in the existing regulations governing financial activities in IFSCs. 

The development of financial services and products in IFSCs would require focused and dedicated regulatory 

interventions. Hence, a need was felt for having a unified financial regulator for IFSCs in India to provide world 

class regulatory environment to financial market participants and also ease of doing business in IFSC. 

During the Union Budget 2018, the Finance Minister announced that the Government of India (GoI) will establish 

a Unified Authority for regulating all the financial services in the IFSCs in India. Towards this objective, the 

GoI had approved the establishment of a unified authority for regulating all financial services in IFSCs through 

International Financial Services Centres Authority Bill, 2019 (“IFSC Authority Bill”). The IFSC Authority Bill 

received assent from the President of India on December 19, 2019 and has accordingly been formalized into 

International Financial Services Centres Authority Act, 2019 (“IFSC Authority Act”).14 The Central Government 

has recently notified that certain provisions of the IFSC Authority Act being section 12, sections 17 to 26 (both 

inclusive), section 28, section 31 and section 32 will come into force from August 21, 2020.15 

The International Financial Services Centres Authority (“IFSCA” or “IFSC Authority”) is a statutory unified 

regulatory body under the Department of Economic Affairs, Ministry of Finance, Government of India established 

by an Act of Parliament to develop and regulate the financial products, financial services and financial institutions 

located / performed in the IFSC in India. The IFSCA will function as a unified regulator and is empowered to exercise 

the powers of RBI, SEBI, IRDAI and Pension Fund Regulatory and Development Authority (“PFRDA”) in respect of 

financial services, financial products and financial institutions performed / located in the IFSC in the country.

The key features of the IFSC Authority Act include:

	§ Composition of the IFSC Authority:  The IFSC Authority shall consist of a Chairperson, one Member each 

to be nominated by the RBI, the SEBI, the IRDA and the PFRDA respectively, two members to be nominated by 

the Central Government and two other whole-time or full-time or part-time members.

	§ Powers and functions of the IFSC Authority:  Section 12 of the IFSC Authority Act provides that the powers 

and functions of the IFSCA  

shall include: 

i.	 Regulating financial products (such as securities, deposits or contracts of insurance), financial services, and 

financial institutions which have been previously approved by any appropriate regulator (such as RBI or SEBI), 

in an IFSC; 

ii.	 Regulating such other financial products, financial services or financial institutions in the International Financial 

Services Centres as may be notified by the Central Government from time to time;

iii.	Recommending to the Central Government such other financial products, financial services and financial 

institutions which may be permitted in an International Financial Services Centre by the Central Government;

14.	 http://egazette.nic.in/WriteReadData/2019/214809.pdf

15.	 S.O. 2844(E) dated August 21, 2020
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iv.	Perform such other functions as may be prescribed.  

Section 13 of the IFSC Authority Act provides a list of appropriate regulators in a Schedule which includes the 

RBI, SEBI, IRDAI, and PFRDA. The Central Government has been provided the flexibility to amend this schedule 

through a notification. Further, section 13 also provides that all powers exercisable by the respective financial sector 

regulatory (viz. RBI, SEBI, IRDA, and PFRDA etc.) under the respective acts and regulations shall be solely exercised 

by the IFSC Authority in the IFSCs in so far as the regulation of financial products, financial services and financial 

institutions that are permitted in the IFSC are concerned. The Central Government has notified that section 13 will 

come into effect from October 1, 2020.16

	§ Grants by the Central Government:  The Central Government. may, after due appropriation made by 

Parliament by law in this behalf, make to the IFSC Authority grants of such sums of money as the Central 

Government may think fit for being utilized for the purposes of the IFSC Authority.

	§ Fund of IFSC Authority: The IFSC Authority Act provides for settlement up the IFSC Authority Fund. The 

following items will be credited to the IFSC Authority Fund: (i) all grants, fees and charges received by the 

IFSC Authority, and (ii) all sums received by the IFSC Authority from various sources, as decided by the central 

government.  The IFSC Authority Fund will be used for: (i) salaries, allowances and other remuneration of 

members and employees of the IFSC Authority, and (ii) expenses incurred by the IFSC Authority.  

	§ Performance review committee: The IFSC Authority will constitute a Performance Review Committee to 

review its functioning consisting of at least two members of the IFSC Authority.  It will review whether: (i) the 

IFSC Authority has adhered to the provisions of the applicable laws while exercising powers or performing 

functions, (ii) the regulations made by the IFSC Authority promote transparency and best practices of 

governance, and (iii) the IFSC Authority is managing risks to its functioning in a reasonable manner. The 

Performance Review committee must make a review at least once in a financial year and submit a report of its 

findings to the IFSC Authority which shall forward a copy thereof along with action taken, if any, pursuant to 

such report to the Central Government within a period of three months from the date of receipt of the report.

	§ Transactions in foreign currency: The transactions of financial services in the IFSCs shall be done in the foreign 

currency as specified by the IFSC Authority in consultation with the Central Government. 

	§ Exemption from taxes: The IFSC Authority Act provides that the IFSC Authority shall not be liable to pay any 

income-tax, or any other tax or duty with respect to its income, services or profits or gains. 

On April 27, 2020 the Ministry of Finance, Department of Economic Affairs notified the establishment of IFSC 

Authority and stated that the head office of the IFSC Authority will be situated in Gandhinagar, Gujarat.17 Mr. Injeti 

Srinivas, former corporate affairs minister, was appointed as the Chairman of IFSC Authority. Recently, the Central 

Government in exercise of the powers under the IFSC Authority Act notified that the powers of IFSCA shall include 

regulating the specified financial products and financial services.18 The specified financial products included (i) 

bullion spot delivery contract and (ii) bullion depository receipt with underlying bullion, and the specified financial 

services included (i) trading in bullion depository receipts with underlying bullion in relation to bullion spot 

delivery contracts and (ii) provision of bullion financing, bullion based loans, bullion loans against collateral, bullion 

vaulting, clearing and settlement services in relation to bullion spot delivery contracts and bullion depository receipts. 

The establishment of a unified financial regulator for IFSCs should result in providing a world-class regulatory 

environment to market participants from an ease of doing business perspective.

16.	 S.O. 3374(E) dated September 29, 2020

17.	 Notification S.O. 1383 (E) dated April 27, 2020

18.	 S.O. 2957(E) dated August 31, 2020
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4.	Legal Regime

The power to establish an IFSC in SEZ is provided under the SEZ Act. Section 18(1) of the SEZ Act provides that the 

Central Government may approve the setting up of an IFSC in an SEZ and prescribe requirements for setting up 

and operation of such IFSC. It is also provided that Central Government shall approve only one IFSC in an SEZ. 

The SEZ Act provides that an SEZ may be established, either jointly or severally by the Central Government, State 

Government or any person for manufacture of goods or rendering of services of both.19 Person is defined to inter-

alia include an individual, whether resident in India or outside India, a company, whether incorporated in India or 

outside India, a firm or association of person, whether incorporated or not, local authority, or a trust and any other 

entity as may be notified.20 Earlier the definition of ‘person under the SEZ Act did not explicitly include trusts. 

Therefore, as per the SEZ Act even a trust may set up a unit in an SEZ, including a unit in an IFSC.

In exercise of the powers conferred under Section 18(2) of the SEZ Act, the GoI on April 8, 2015 notified21 that 

units in an IFSC in SEZs (“Notification”) may be set up and approved in accordance with the SEZ Rules, read 

with Notification S.O. 870(E)22 and the Insurance Regulatory and Development Authority of India (Regulation of 

Insurance Business in Special Economic Zone) Rules, 2015 [“IRDAI (RIB) Rules, 2015”)], as amended from time to 

time, subject to the guidelines and regulations framed in this regard by the RBI, the SEBI and the IRDAI namely:

1.	 Foreign Exchange Management (International Financial Services Centre) Regulations, 2015 [“FEMA (IFSC) 
Regulations”]

2.	 Scheme for setting up of IFSC Banking Units by banks dated April 1, 2015

3.	 Securities and Exchange Board of India (International Financial Services Centre) Guidelines, 2015 [“SEBI 
(IFSC) Guidelines”]

4.	 Insurance Regulatory and Development Authority of India (International Financial Service Centre) 

Guidelines, 2015. In order to provide more clarity on business and operating issues, IRDAI has issued the 

Insurance Regulatory and Development Authority of India (Registration and Operations of International 

Financial Services Centre Insurance Office) Guidelines, 201723 [“IRDAI (Registration and Operations 
of IFSC IO) Guidelines”]. Further, the IRDAI has also issued the Insurance Regulatory and Development 

Authority of India (International Financial Service Centre lnsurance lntermediary Offices) Guidelines, 

2017 [“IRDAI (IFSC lnsurance lntermediary Offices) Guidelines”] to grant permission to insurance 

intermediaries registered by the IRDAI to undertake operations in IFSC as per the objectives of the IFSC.24 

The Notification also provides that units in an IFSC shall conform to the provisions of SEZ Act, SEZ Rules and the 

regulations made there under. In order to facilitate setting up of an IFSC Unit in SEZ, the GoI has provided that 

entrepreneurs would be required to submit application to the concerned Development Commissioner in Form-F.25 

Currently, the banking, capital markets and insurance sectors in IFSC are regulated by multiple regulators, i.e. RBI, 

SEBI and IRDAI respectively. The regulatory regime for entities in the GIFT City is summarized in the chart below:

19.	 Section 3 of the SEZ Act

20.	 Section 2(v) of the SEZ Act as amended by the SEZ (Amendment) Act, 2019

21.	 Government of India, Ministry of Commerce and Industry (Department of Commerce) Notification dated April 8, 2015

22.	 Government of India, Ministry of Finance (Department of Financial Services) Notification S.O. 870(E) dated March 27, 2015

23.	 http://giftsez.com/ifsc-insurance.aspx

24.	 Guidelines Reference No. IRDA/RI/GDL/MISC/012/01/2019, dated January 16, 2019

25.	 Government of India, Ministry of Commerce and Industry (Department of Commerce) Notification No. D.12/25/2009-SEZ dated April 8, 2015



Provided upon request only

© Nishith Desai Associates 2020

 

8



© Nishith Desai Associates 2020

Setting up Funds in India’s New Offshore Financial Centre

Opportunities in GIFT City 

9

I.	 Foreign Exchange Management (International 
Financial Services Centre) Regulations, 2015 

The RBI notified the FEMA (IFSC) Regulations26 on March 2, 2015 in exercise of the power under section 47 of 

the Foreign Exchange Management Act, 1999 (“FEMA Act”). The FEMA (IFSC) Regulations are applicable to all 

financial institutions or branch of financial institution set up in the IFSC and provide the following:

	§ Any financial institution or branch of a financial institution set up in the IFSC and permitted / recognized as 

such by the GoI or a Regulatory Authority shall be treated as a person resident outside India.27 

The term financial institution has been defined to include i) a company, or ii) a firm, or iii) an association of persons 

or a body of individuals, whether incorporated or not, or iv) any artificial juridical person, not falling within any 

of the preceding categories engaged in rendering financial services28 or carrying out financial transaction.29 It 

is further provided that ‘financial institution’ shall include banks, non-banking financial companies, insurance 

companies, brokerage firms, merchant banks, investment banks, pension funds, mutual funds, trusts, exchanges, 

clearing houses, and any other entity that may be specified by the GoI or a Financial Regulatory Authority. 

	§ A financial institution or branch of a financial institution is required to conduct business in foreign currency 

other than Indian Rupees (INR), whether with a resident or otherwise.30

However, recently, the FEMA (IFSC) Regulations were amended31 to provide that RBI may allow a financial 

institution or branch of a financial institution, through specific or general permission, to conduct business in 

Indian Rupee, whether with a resident or otherwise. Further to the amendment in FEMA (IFSC) Regulations, 

the RBI has vide Circular,32 allowed the trading of Rupee Derivative (with settlement in foreign currency) in 

IFSCs starting with Exchange Traded Currency Derivatives (discussed in detail below).  

	§ The FEMA (IFSC) Regulations also provide that nothing contained in any other regulations shall apply to a 

financial institution or branch of a financial institution set up in an IFSC.

II.	 International Financial Services Centre Authority 
(Banking) Regulations, 2020  

Pursuant to the powers conferred on the IFSCA under section 13 of the IFSC Authority Act, the IFSCA recently 

announced the International Financial Services Centres Authority (Banking) Regulations, 2020 [“IFSCA 
(Banking) Regulations”]. 

The IFSCA (Banking) Regulations repeal and supersede the scheme for setting of IFSC Banking Units formulated 

by the RBI. It also provides that a banking unit operating in IFSC prior to notification of these regulations shall 

comply with additional requirements, if any, within 3 months. 

26.	 Notification [NO. FEMA/339/2015-RB]/GSR 218(E)]

27.	 Regulation 3 of FEMA (IFSC) Regulations

28.	 ‘Financial service’ shall mean activities a financial institution is allowed to carry out as specified in the respective Act of the Parliament or by the 
GoI or by any Regulatory Authority empowered to regulate the concerned financial institution

29.	 ‘Financial transaction’ shall mean making any payment to, or for the credit of any person, or receiving any payment for, by order or on behalf of 
any person, or drawing, issuing or negotiating any bill of exchange or promissory note, or transferring any security or acknowledging any debt

30.	 Regulation 4 of FEMA (IFSC) Regulations

31.	 Foreign Exchange Management (International Financial Services Centre) (Amendment) Regulations, 2020, with effect from January 7, 2020

32.	 RBI/2019-20/145 A.P. (DIR Series) Circular No. 17 dated January 20, 2020
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The IFSCA (Banking) Regulations inter-alia provides the guidelines for setting up of banking units in IFSC, 

prudential regulatory requirements, permissible activities, know your customer and anti-money laundering 

measures applicable to banking units etc. 

III.	Securities and Exchange Board of India (International 
Financial Services Centre) Guidelines, 2015

The SEBI has formulated the SEBI (IFSC) Guidelines to facilitate and regulate financial services relating to securities 

market in an IFSC set up under Section 18(1) of SEZ Act. The SEBI (IFSC) Guidelines, 2015 provide the following:

	§ Applicability and scope:

	§ Prior permission of SEBI: Any entity desirous of organising or assisting in organising any stock exchange or 

clearing corporation or depository, or desirous of undertaking any other financial services relating to securities 

market, shall be a recognised entity and shall seek prior permission of the SEBI in order to operate in an IFSC. 

	§ Compliance with regulations: Any entity desirous of operating in an IFSC for rendering financial services 

relating to securities market, shall comply with the provisions relating to registration or recognition, as the 

case may be, of applicable regulations of the SEBI. 

	§ Application of securities laws: All provisions related to securities law shall apply to a financial institution 

operating in an IFSC, except as otherwise provided in these SEBI (IFSC) Guidelines.

	§ Foreign investment: The SEBI (IFSC) Guidelines are subject to guidelines of GoI on foreign investment. 

	§ The SEBI (IFSC) Guidelines govern stock exchange, clearing corporation, depositaries, intermediaries,33 funds 

desirous of operating in IFSC, issue of capital by entities (both debt and equity) in IFSC. 

	§ The provisions of SEBI (IFSC) Guidelines in relation to securities market have been elaborated below: 

a.	 Stock exchange, clearing corporation and depositaries operating: The SEBI (IFSC) Guidelines inter-alia 

provides the eligibility criteria, shareholding conditions, reporting, net-worth requirements in relation to a 

stock exchange, clearing corporation and depositaries operating in an IFSC. The Bombay Stock Exchange 

and National Stock Exchange have set up their exchanges in the GIFT City – India INX Ltd. and NSE IFSC 

Ltd., respectively.34

b.	 Intermediaries: The SEBI has recently amended35 the SEBI (IFSC) Guidelines in relation to intermediaries 

based on the internal discussions and consultations held with the stakeholders. In relation to intermediaries, 

the amended the SEBI (IFSC) Guidelines now permit SEBI-registered intermediaries to provide financial 

services relating to securities market in IFSC without forming a separate company, where services are offered 

exclusively to institutional investors, without prior SEBI approval. 

c.	 Issue of capital: The SEBI (IFSC) Guidelines provide the manner of raising equity capital by domestic 

companies and companies of foreign jurisdiction. Domestic companies intending to raise capital, in a 

33.	 Intermediaries have been defined to mean and include stock broker, a merchant banker, a banker to an issue, a trustee of trust deed, a registrars to an 
issue, a share transfer agent, an underwriter, an investment adviser, a portfolio manager, a depositary participant, a custodian of securities,  a credit 
rating agency, or any other intermediary or any person associated with the securities market, as may be specified by SEBI from time to time

34.	 The average daily trading volume in India INX Ltd. recently crossed USD 4 billion on its derivative segment; https://www.dsij.in/
DSIJArticleDetail/ArtMID/10163/ArticleID/14028/BSE-India-INX-achieves-a-new-landmark

35.	 SEBI/HO/MRD1/DSAP/CIR/P/2020/30 dated February 27, 2020
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currency other than Indian Rupee, in an IFSC shall comply with the provisions of Foreign Currency 

Depository Receipts Scheme, 2014.36 Companies of foreign jurisdiction, intending to raise capital, in a 

currency other than Indian Rupee, in an IFSC shall  comply with the provisions of the Companies Act, 2013 

and relevant provisions of SEBI (Issue of Capital and Disclosure Requirements) Regulations, 2009. It is also 

provided that domestic companies or companies of foreign jurisdiction, may list and trade their securities as 

per the norms specified by SEBI. 

In relation to debt capital, it provides details of the eligibility issuer, mandatory listing requirements, credit rating 

requirements etc. 

Further details in relation to the SEBI (IFSC) Guidelines have been provided in Annexure 2.

d.	 Alternative Investment Funds and mutual funds: The SEBI (IFSC) Guidelines regulate activities in relation 

to alternative investment funds (“AIF”) or mutual funds operating in IFSC as well. We have discussed the 

guidelines in relation to AIF in detail in Part 6 of this paper. 

The SEBI is committed towards bolstering development of the IFSC at the GIFT City as an attractive investment 

regime. The SEBI has notified that SEBI registered foreign portfolio investors (“FPIs”), proposing to operate in 

IFSC, shall be permitted, without undergoing any additional documentation and / or prior approval process. In 

case of participation of FPIs in IFSC, a trading member of the recognized stock exchange in IFSC, may rely upon 

the due diligence process already carried out by a SEBI registered intermediary during the course of registration 

and account opening process in India. FPIs, who presently operate in Indian securities market and propose to 

operate in IFSC also, shall be required to ensure clear segregation of funds and securities. The custodians shall, in 

turn, monitor compliance of this provision for their respective FPI clients. Such FPIs shall keep their respective 

custodians informed about their participation in IFSC.37 The SEBI recently repealed the erstwhile SEBI (Foreign 

Portfolio Investor) Regulations, 2014 and introduced SEBI (Foreign Portfolio Investor) Regulations, 2019 (“SEBI 
(FPI) Regulations”). The SEBI (FPI) Regulations have extended certain leeway to entities established in IFSC, in 

terms of the eligibility norms required to be fulfilled by FPIs for registration with SEBI.  

	§ Exemption in eligibility criteria for FPIs in IFSC: Certain eligibility norms in relation to the registration of 

an applicant with SEBI as an FPI, under Regulation 4 of the SEBI (FPI) Regulations, i.e. the applicant should 

(a) not be a resident Indian, (b) be a resident of the country whose securities market regulator is a signatory 

to the International Organization of Securities Commission’s Multilateral Memorandum of Understanding 

or a signatory to the bilateral Memorandum of Understanding with SEBI; and (c) in case the applicant is a 

bank, then it should be a resident of a country whose central bank is a member of the Bank for International 

Settlements, have been exempted for applicants incorporated or established in IFSC.

	§ An applicant incorporated or established in IFSC shall be deemed to be appropriately regulated, for the 

purposes of the SEBI (FPI) Regulations.38 Therefore, an applicant incorporated or established in IFSC can apply 

for registration as a Category-I FPI.

36.	 Notified vide F. No. 9/1/2013-ECB by Government of India on October 21, 2014

37.	 SEBI circular IMD/HO/FPIC/CIR/P/ 2017/ 003 dated January 4, 2017

38.	 Explanation to Regulation 5 of the SEBI (FPI) Regulations 2019
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IV.	 Insurance Regulatory and Development Authority of 
India (Registration and Operations of International 
Financial Services Centre Insurance Office) 
Guidelines, 2017

The IRDAI notified the IRDAI (Registration and Operation IFSC Insurance Office) Guidelines, 201739 in exercise 

of the power conferred by Rule 3 of IRDAI (RIB) Rules, 2015 read with SEZ Act. The IRDAI (Registration and 

Operations of IFSC IO) Guidelines aims to put in place the process of registration and operations of insurers, 

reinsurers in IFSC SEZ in alignment with the objectives of IFSC SEZ. The details of the IRDAI (Registration and 

Operation IFSC Insurance Office) Guidelines, 2017 and IRDAI (IFSC lnsurance lntermediary Offices) Guidelines 

have been provided in Annexure 3.

V.	 Other guidelines

Apart from the above regulations, the regulatory authorities have issued few other operating guidelines for 

entities operating in IFSC.

A.	Operating guidelines for Investment advisors in IFSC 

The SEBI has recently put in place the Operating guidelines for Investment advisors (“IA”) in IFSC40 basis 

representations received from various stakeholders. The Operating guidelines provide as under: 

	§ Applicability of SEBI (Investment Advisors) Regulations, 2013: All provisions of the SEBI (Investment 

Advisors) Regulations, 2013 shall apply to IAs set up / operating in IFSC. 

	§ Registration: Any recognized entity as per SEBI (IFSC) Guidelines or entity desirous of operating in the IFSC as 

an IA (“Applicant”), may form a company or LLP, which has the minimum prescribed net worth as prescribed 

in the Operating guidelines, to provide investment advisory services. SEBI has recently clarified41 that existing 

recognized entities in IFSC can also apply for IA registration without forming a separate company or LLP.

	§ Net worth requirements: The Applicant shall have a net worth of not less than USD 700,000.42 In case the IA is 

set-up as a subsidiary, the net worth requirement is to be met by the subsidiary itself. However, if the subsidiary 

does not meet the criteria, the net worth of the parent can be considered. The IA shall fulfil the aforesaid net worth 

requirement, separately and independently for each activity undertaken by it under the relevant regulations. 

	§ Qualification and experience requirements: Partners and representatives of Applicants offering investment 

advice shall have:

	§ At all times, a professional qualification or post-graduate degree / diploma (minimum two years tenure) in 

finance, accountancy, business management, commerce, economics, capital market, banking, insurance 

or actuarial science from a university or an institution recognised by the Central Government or any State 

Government or a recognized foreign university or institution or association; and

39.	 Guidelines Reference No. IRDA/RI/GDL/SEZ/269/12/2017 dated December 21, 2017

40.	 SEBI/HO/IMD/DF1/CIR/P/2020/04 dated January 9, 2020

41.	 SEBI/HO/IMD/DF1/CIR/P/2020/31 dated February 28, 2020

42.	 Ibid
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	§ An experience of at least five years in activities relating to advice in financial products or securities, or fund / 

asset / portfolio management, or investment advisory services.

	§ Certification requirements: Partners and representatives of the Applicants offering investment advice shall 

have, at all times, a certification on investment advisory services:

	§ In respect of partners and representatives resident in India from National Institute of Securities Markets 

(“NISM”) or from any other organisation or institution including Financial Planning Standards Board India 

or any recognised stock exchange (“RSE”) in  

India provided that such certification is accredited by NISM;

	§ In respect of partners and representatives resident outside India, from any other organization or institution 

or association or stock exchange which is recognized / accredited by a Financial Market regulator in that 

foreign jurisdiction.

However, certification from NISM shall be mandatory for partners and representatives of Applicants who offer 

investment advice in relation to Indian securities markets.

Separately, as mentioned above, an entity desirous of providing advisory services is required to set up a company 

in IFSC. In this regard, a separate approval from RBI may be required for setting up a company in IFSC as the 

Foreign Exchange Management (Transfer or issue of any foreign security) Regulations, 2004 (“TIFS Regulations”) 

do not permit investment by an Indian Party43 into an overseas company engaged in the financial services sector 

under automatic route. In February 2019, the RBI provided its response to certain frequently asked questions 

(“FAQs”) complied by GIFT City. The FAQs inter-alia provide that a person resident in India can make direct 

investments in a joint venture or a wholly owned subsidiary set-up in IFSC to act as a financial institution as 

per FEMA (IFSC) Regulations. It further provides that such investment should be in accordance with the TIFS 

Regulation. However, the FAQs provide that resident Indians are not permitted to use liberalized remittance 

scheme (“LRS”) remittances for investment in IFSC.

B.	Currency Futures / Options in IFSC (Reserve Bank) Directions, 
2020

In the statement on Developmental and Regulatory policies, the RBI decided to allow Rupee derivatives (with 

settlement in foreign currency) to be traded in IFSCs, starting with Exchange Traded Currency Derivatives 

(“ETCD”). In this regard, RBI has permitted currency futures contracts44 may be listed on RSEs at IFSCs subject 

to the Currency Futures in IFSC (Reserve Bank) Directions, 2020 (“Currency Future Directions”) and currency 

options contracts45 may be listed on RSEs at IFSCs subject to the Currency Options in IFSC (Reserve Bank) 

Directions, 2020 (“Currency Options Directions”). The details of the Currency Futures Directions and Currency 

Options Directions are provided in Annexure 4. 

43.	 Indian party has been defined to mean an Indian company, partnership firm registered under the Indian Partnership Act, 1932 or an LLP making 
investment in a Joint Venture or Wholly Owned Subsidiary abroad

44.	 ‘Currency Futures contract’ means a standardized foreign exchange derivative contract traded on a RSE in IFSCs to buy or sell one currency 
against another on a specified future date, at a price specified on the date of contract, but does not include a forward contract

45.	 ‘Currency Option’ means a standardized foreign exchange derivative contract traded on RSE in IFSCs where the purchaser of the option has 
the right but not the obligation to purchase (call option) / sell (put option) and the seller (or writer) of the option agrees to sell (call option) / 
purchase (put option) an agreed amount of a specified currency at a price agreed in advance and denominated in another currency (known as the 
strike price) on a specified date in the future
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VI.	Companies Act, 2013 

The Central Government has the power to notify non-applicability of certain provisions of the Companies Act, 

2013 (“CA, 2013”) with such exceptions, modifications and adaptions, to such classes of companies as it may 

deem fit in public interest.46 In this regard, the Ministry of Corporate Affairs has provided certain procedural 

exemptions / relaxations to companies (private and unlisted public companies) which are licensed to operate by 

the RBI or SEBI or IRDA from the IFSC located in an approved multi-services SEZ set up under the SEZ Act.47 

46.	 Section 462 of the CA, 2013

47.	 G.S.R. 08(E) dated January 4, 2017 for unlisted public companies in an IFSC and G.S.R. 9(E) dated January 4, 2017 for private companies in an IFSC
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5.	Taxation Regime

In order for GIFT City to achieve the intended success, the GoI has provided several tax incentives for IFSCs. A 

brief summary of the tax incentives has been provided under: 

I.	Direct Tax incentives

i.	 Tax holiday for units in IFSC: Section 80LA of the Income Tax Act, 1961 (“ITA”) provides that units of an IFSC 

can avail 100% deduction from its gross total income arising from business for which such unit has been 

established for any 10 consecutive years out of a period of 15 years, beginning with the year in which the 

requisite permission for the operation of the IFSC unit was obtained (“Tax Holiday”);

ii.	 Computation of income: While computing income of non-resident, section 115A(4)48 of the ITA prohibits 

deduction under chapter VI-A (which includes the provision for Tax Holiday) of the ITA in certain cases. 

However, an exception has been provided such that the conditions contained in section 115A(4) are not 

applicable to units located in IFSC. Accordingly, the units located in IFSC should be able to take full benefit of 

Tax Holiday under section 80LA of the ITA.

iii.	Reduced minimum alternate tax: Section 115JB49 provides that in case of a unit located in an IFSC which 

derives income solely in convertible foreign exchange, minimum alternate tax (“MAT”) shall be applicable at 

rate of 9%. Pertinent to note that the MAT rate for companies has been reduced from 18.5% to 15% under the 

ITA.50 Considering this, the Government may consider a further reduction of the MAT rate applicable to a unit 

located in an IFSC.

iv.	Reduced corporate tax rate: As per section 115BAA of the ITA, domestic companies may opt for concessional 

corporate tax rate of 25.17% (inclusive of surcharge and cess) provided certain specified deductions / benefits 

are not taken, for example, additional depreciation, deduction under section 10AA etc. However, a specific 

exemption has been provided that units in IFSC opting for lower tax rate would be eligible to claim deduction 

under Section 80LA of the ITA. Pertinent to note that the taxpayer has to specifically opt for this regime before 

filing the income-tax return and the option cannot be subsequently withdrawn once opted.51 Also, MAT does 

not apply to companies which opt for this concessional regime. Accordingly, units in an IFSC can opt for 

concessional tax rate and also take deduction under section 80LA of the ITA. 

v.	 Tax on distributed income: Section 115R provides that no additional income-tax is chargeable in respect of any 

amount of income distributed on or after the September 1, 2019 by a specified Mutual Fund, out of its income 

derived from transactions made on a RSE located in any IFSC and where the consideration for such transaction 

is paid or payable in convertible foreign exchange;

vi.	 Concessional withholding tax on interest income: Section 194LC provides a concessional rate of withholding tax 

for certain interest income earned by non-resident, not being a company or a foreign company. Section 194LC 

provides that the Indian company or business trust responsible for paying interest to non-resident, not being a 

company or to a foreign company, shall withhold tax at rate of 4% on such interest income in respect of monies 

48.	 Section 115A provides the method of calculation of income-tax payable by a non-resident (not being a company) or by a foreign company where the 
total income includes any income by way of dividend (other than referred in section 115-O), interest, royalty and fees for technical services; etc.

49.	 Section 115JB of the ITA levies a MAT on a company if the amount of income-tax payable under the general provisions of the ITA is less than 
15% of the company’s ‘book profits’.

50.	 Taxation Laws (Amendment) Act, 2019, with effect from April 1, 2020

51.	 Section 115BAA introduced by the Taxation Laws (Amendment) Act, 2019 with effect from April 1, 2020
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borrowed by it from a source outside India by way of issue of any long-term bond or rupee denominated bond on 

or after the April 1, 2020 but before the July 1, 2023, which is listed only on a RSE located in any IFSC;

vii.	 Concessional rate of tax on capital gains: Section 112A and 111A of the ITA provides that long-term capital 

gains or short-term capital gains arising on sale of equity share or units of equity-oriented funds or units of a 

business trust on a RSE established in IFSC where consideration for such sale is received in foreign exchange, 

shall be taxable at the concessional rate of rate of 10% and 15%, respectively, irrespective of payment of 

securities transaction tax;

viii.	 Exemption from capital gains tax from transfer of specified securities: Section 47(viiab) of the ITA exempts any 

transfer of global depository receipts, rupee denominated bonds of an Indian company, derivatives or other 

specified securities as may be notified by the Central Government made by non-residents on RSE in IFSC and 

where the consideration for such transaction is paid or payable in foreign currency, from capital gains tax. The 

Central Board of Direct Taxes (“CBDT”) has recently notified52 the following securities listed on a RSE located in 

an IFSC would also be eligible for the exemption from capital gains tax under section 47(viiab):

a.	 foreign currency denominated bond;

b.	 unit of a Mutual Fund;

c.	 unit of a business trust;

d.	 foreign currency denominated equity share of a company;

e.	 unit of AIF.

these securities along with global depository receipts, rupee denominated bonds of an Indian company, 

derivatives are hereinafter collectively referred to as “Specified Securities”.

ix.	Exemption of certain income of Category-III AIF in IFSC: Section 10(4D) of the ITA exempts the income 

accrued or arisen to or received by a Category-III AIF in IFSC as a result of transfer of the Specified Securities, on 

RSE located in IFSC where consideration for such transfer is paid in convertible foreign exchange, to the extent 

such income accrued or arisen to, or is received in respect of units held by a non-resident. This exemption is 

available only to Category-III AIF located in IFSC of which all units are held by non-residents other than units 

held by sponsor or manager. 

x.	 Exemption from filing income-tax return: The CBDT has exempted i) a non-resident, not being a company, 

or ii) a foreign company having income chargeable under the ITA from any investment in an investment 

fund (i.e. Category-I / Category -II AIF) set up in an IFSC located in India, from filing of income-tax return in 

India. However, such exemption is available only if tax has been appropriately deducted and deposited to the 

government by the IFSC AIF as per provisions of the ITA.53

xi.	Exemption from obtaining permanent account number: The CBDT has recently granted exemption to a 

non-resident, not being a company or a foreign company, investing in Category-I / Category-II IFSC AIF from 

obtaining a permanent account number (“PAN”), provided the conditions below as satisfied:54

	§ The non-resident investor does not earn any income in India, other than the income from investment in 

IFSC AIF; 

52.	 Notification S.O. 986 (E) [NO. 16/2020/F.NO. 370142/22/2019-TPL], dated March 5, 2020

53.	 Notification S.O. 2672(E) dated July 26, 2019

54.	 CBDT Notification No. 58/2020/F. No. 370133/08/2020-TPL dated August 10, 2020
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	§ The IFSC AIF withholds tax under section 194LBB of the ITA and duly remits such tax withheld to the 

Central Government;

	§ The non-resident furnishes the specified details (like name, email ID, contact number, address in resident 

country etc.) to the IFSC AIF;

Further, the CBDT has provided that IFSC AIF shall electronically furnish a quarterly statement within 15 days 

from the end of the quarter of the financial year in Form No. 49BA to the tax authorities. Additionally, the CBDT 

has also clarified that the provisions of section 206AA of the ITA shall not apply in respect of payments made to a 

person being a non-resident, not being a company, or a foreign company if the provisions of section 139A do not 

apply to such person on account of the above exemption. 

xii.	Other exemption: 

a.	 Commodities transaction tax not leviable on units in an IFSC; 

b.	 Stamp duty not chargeable in respect of the instruments of transaction in RSE and depositories established 

in IFSC.55

c.	 Aircraft leasing and financing: The Government of Gujarat in exercise of the powers conferred by clause 

9 of the Gujarat Stamp Act, 1958 issued notification dated August 4, 2020, for exemption of stamp duty 

chargeable under the Gujarat Stamp Act in connection with establishment / incorporation / setting up or 

carrying out or availing, providing any services or acquisition of moveable or immoveable property for the 

purpose of and in relation to aircraft / aircraft engine / helicopter leasing, and or aircraft / aircraft engine  

helicopter financing or refinancing  or insurance, reinsurance business in or from SEZ Including IFSC at 

GIFT City, Gandhinagar for the period of 10 years.

II.	 Indirect Tax incentives56 

i.	 Customs Duty: Exemption from customs duty for all goods imported in the SEZ used for authorized operations. 

However, any removal of goods from SEZ into Domestic Tariff Area (“DTA”) would attract customs duty;

ii.	 Central Excise Duty: Exemption from duty of excise on domestic procurement to carry out authorized 

operations. However, the removal of goods into DTA shall be liable to customs duty;

iii.	Drawback: Drawback and such other benefits on goods brought into the SEZ. Goods supplied to SEZ regarded 

as export for customs purpose;

iv.	Deemed Export: Supply of goods or services by an Export Oriented Unit (“EOU”) or Software Technology Parks 

of India (“STPI”) unit regarded as export. Foreign Trade Policy (“FTP”) regards supplies to SEZ as export of 

goods or services;

v.	 Goods and Service Tax (“GST”): Supply of goods or services from DTA to a unit located in SEZ Unit is regarded 

as a zero rated supply (irrespective of the currency in which payment is being made). Further, import of 

services into FTWZ/ SEZ is not liable to GST;

vi.	 Central Sales Tax (“CST”): Exemption from CST on inter-state procurement of goods used for authorized operations. 

(Entails compliance of issuing ‘Form I’ by the SEZ unit to the supplier of goods);

55.	 Section 9A of the Indian Stamp Act, 1899

56.	 http://www.giftgujarat.in/tax-benifits
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vii.	Electricity Duty / Stamp Duty / Registration Fees: Exemptions / reimbursements under the Gujarat State 

Industrial and IT Policy. New IT policy introduced in February 2016 for five years (2016- 2021); and

viii.	The Government of Gujarat has also exempted stamp duty for entities having registered office in GIFT for 

capital market activities. The Government of Gujarat has also issued a notification dated April 11, 2020 to 

refund the Stamp Duty to Stockbrokers having registered office in GIFT City.
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6.	Setting up AIFs in IFSC

As discussed in Part 3, the SEBI (IFSC) Guidelines regulate activities in relation to AIFs operating in IFSC. In this 

Part, we elaborate the provisions of SEBI (IFSC) Guidelines in relation to AIFs in IFSC and also explore the key 

considerations for establishing an AIF in IFSC. 

In relation to AIFs, the SEBI (IFSC) Guidelines provide the following: 

	§  Eligible investors: The following persons can make investment in an AIF operating in IFSC (“IFSC AIF”):

i.	 a person resident outside India;

ii.	 a non-resident Indian;

iii.	institutional investor resident in India who is eligible under FEMA to invest funds offshore, to the extent of 

outward investment permitted;

iv.	person resident in India having a net worth of at least USD 1 million during the preceding financial year 

who is eligible under FEMA to invest funds offshore, to the extent allowed in the LRS of RBI and subject to 

RBI Approval

In relation to investors mentioned in point ii) to iv) above, the SEBI (IFSC) Guidelines provide that they may make 

investment in an IFSC AIF, subject to guidelines by RBI.57 

	§ IFSC AIF should accept money from eligible investors only in foreign currency.58

	§ Permissible investments: IFSC AIF is permitted to invest in the following: 

i.	 Securities which are listed in an IFSC; 

ii.	 Securities issued by a company incorporated in IFSC; 

iii.	Securities issued by Companies incorporated in India or foreign jurisdiction 

iv.	Units of other AIFs

v.	 Other permissible investments as per AIF Regulations (LLP, REIT, InvIT, Derivatives, SPV)

SEBI has provided certain relaxations in relation to the manner of investment by IFSC AIF (discussed in detail 

below). 

In November 2018, the SEBI based on deliberations with the Alternative Investment Policy Advisory Committee 

and with other stakeholders had issued the operating guidelines for IFSC AIFs (“Operating Guidelines”). The 

Operating Guidelines for AIF operating in an IFSC (“IFSC AIF”) lay down investment conditions and restrictions, 

registration requirements and compliance requirements for IFSC AIFs. Some key issues addressed by SEBI in the 

Operating Guidelines are set out below: 

	§ Registration: For registration as an IFSC AIF, any fund established / incorporated in form of a trust or company 

or limited liability partnership (“LLP”) or a body corporate, can seek registration under SEBI (AIF) Regulations, 

2012 (“AIF Regulations”).

57.	 Regulation 22 of SEBI (IFSC) Guidelines

58.	 Regulation 23 of SEBI (IFSC) Guidelines
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	§ Permissible investment by IFSC AIF: The Operating Guidelines provide that IFSC AIF may invest in units 

of other IFSC AIFs and units of other AIFs in India subject to the provisions of AIF Regulations. It is further 

clarified that IFSC AIFs can invest in India under the foreign venture capital investment (“FVCI”) route or 

foreign direct investment (“FDI”) route as well. Earlier, IFSC AIFs were allowed to invest under the FPI route 

only. This move by SEBI will allow offshore funds flexibility to invest through IFSC AIFs and avail the benefits 

of the IFSC regime. 

Further, SEBI recently59 expanded the permissible investment by IFSC AIFs and aligned the conditions for IFSC 

AIFs to the conditions applicable to domestic AIFs. Accordingly, an IFSC AIF can now also invest in inter-alia LLP, 

Real Estate Investment Trust, Infrastructure Investment Trust, etc.  

	§ Sponsor and manager of IFSC AIFs: A Sponsor / Manager of an existing AIF in India may act as a Sponsor / 

Manager of an IFSC AIF by setting up a branch in the IFSC or incorporating a company or LLP in the IFSC. 

	§ Custodian: A Category-I / Category-II IFSC AIF shall appoint a custodian registered with SEBI for safekeeping of its 

securities if the corpus of the IFSC AIF is more than USD 70 million. Category-III IFSC AIF is mandatorily required 

to appoint a custodian. 

	§ Overseas investment by IFSC AIFs: The Operating Guidelines for IFSC AIF also clarify that the provisions 

governing overseas investment by an AIF are not applicable to an IFSC AIF; thus offering an IFSC AIF 

flexibility to invest outside India without prior approvals or conditionalities. 

	§ Conditions in relation to Angel Funds: The Operating Guidelines also lay down investment conditions and 

restrictions for angel funds operating in IFSC. 

The minimum investment amount, minimum corpus requirement, manager / sponsor commitment, fees for 

registration etc. of an IFSC AIF are provided in Annexure 5.

Recently, the IFSCA issued a circular60 announcing certain relaxations for IFSC AIFs (Category-I/ II/ III) to align 

the regulatory framework with international best practises (“Circular”). 

I.	Leverage limits for IFSC AIFs 

The AIF Regulations restricts Category-I / Category-II AIFs from borrowing directly or indirectly or engage in 

any leverage except for meeting temporary funding requirements for not more than 30 days, on not more than 4 

occasions in a year and not more than 10% of the investible funds.61 Category-III AIFs are permitted to engage 

in leverage subject to consent from investors of the fund and subject to maximum limit not exceeding 2 times 

of the Net Asset Value of the AIF.62 However, there are no such restrictions on offshore funds which frequently 

undertake leverage to fund investment opportunities. 

The Circular now permits IFSC AIFs to undertake leverage, subject to the following conditions:

a.	 The maximum leverage by the IFSC AIF, along with the methodology for calculation of leverage, shall be 

disclosed in the placement memorandum;

b.	 The leverage shall be exercised subject to consent of the investors;

59.	 Circular SEBI/HO/IFSC/CIR/P/2019/91 dated August 9, 2019

60.	 F. No. 81/IFSCA/AIFs/2020-21 dated December 09, 2020

61.	 Regulation 16(1)(c) and Regulation 17(1)(c) of AIF Regulations

62.	 Regulation 18(1)(c) of AIF Regulations
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c.	 The IFSC AIF employing leverage shall have a comprehensive risk management framework appropriate to 

the size, complexity and risk profile of the fund.

II.	Investment by IFSC AIFs

a.	 Co-investment through segregated portfolio: The regulatory framework for AIFs is such that monies from 

all investors is pooled in the AIF and all the investors generally participate in deals on basis of their pro-rata 

share in the AIF. The AIF is not permitted to allow investors to increase their allocation to a particular deal 

on a standalone basis. 

The Circular permits IFSC AIFs to co-invest in portfolio company through a segregated portfolio by issuing a 

separate class of units and such that the investments by such segregated portfolios shall, in no circumstance, 

be on terms more favourable than those offered to the common portfolio of the AIF; and appropriate 

disclosures have been made in the placement memorandum regarding creation of such segregated portfolio. 

This will simplify deal structuring and provide flexibility to AIFs and investors to allocate more capital to 

lucrative opportunities. 

b.	 Permission to invest in domestic AIFs: While the AIF Regulations permit Category-I AIF to invest in units of 

other Category-I AIFs63 and Category-II AIF to invest in units of other Category-I AIF / Category-II AIF,64 the 

AIF Regulations provide that the AIF should only invest in such units and shall not invest in units of other 

Funds of Funds. In such a case, an issue arises as to whether an IFSC AIF investing in a domestic AIF can also 

invest in portfolio companies in India. The Circular clarifies this and permits IFSC AIFs to invest in domestic 

AIFs, alongside other permissible investments. For domestic AIFs, this position is not clear and there are 

views that an AIF can either operate as a fund-of-funds or make direct investments. 

III.	 Diversification limits

Under the AIF Regulations, Category I and II AIFs cannot invest more than 25% of the investable funds in one 

Investee Company.65 Further, Category III AIFs cannot invest more than 10% of the investable funds in one 

Investee Company.66 It is common for offshore funds to be set up for investment in a few targeted companies or 

sectors. Such conditions on diversification may not interact well with the investment strategy of offshore funds. 

The Circular now provides that these diversification limits under the AIF Regulations should not apply to IFSC 

AIFs provided appropriate disclosures have been made in the placement memorandum and the investments 

by AIFs are in line with the risk appetite of the investors. In this regard, what is considered as risk appetite is 

subjective and accordingly, the investment managers should ensure appropriate disclosures in the placement 

memorandum. The exemption from diversification limits would also enable IFSC AIFs in co-investing in portfolio 

companies through a segregated portfolio by creation of separate class of units.  

The Circular is indeed a very welcome move for the fund industry and it depicts the commitment of the IFSCA 

in onshoring the fund management industry to India. These relaxations offered to IFSC AIFs were long due 

industry asks and should encourage fund managers to explore setting up or migrating funds to the GIFT City. 

These relaxations seek to bring the GIFT City at par with the international offshore jurisdictions like Singapore, 

63.	 Regulation 16(1)(b) of AIF Regulations

64.	 Regulation 17(1)(b) of AIF Regulations

65.	 Regulation 15(1)(c) of AIF Regulations

66.	 Regulation 15(1)(d) of AIF Regulations
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Netherlands, Luxembourg etc. wherein there are no restrictions on undertaking leverage, diversification 

requirements for offshore funds and create a level playing field for funds set up in IFSC. The relaxations provided 

by the Circular coupled with the other regulatory and tax incentives provided to units set up in IFSC should 

provide a conducive environment for operations of IFSC AIFs in the GIFT City. 

IV.	Category-I / Category-II IFSC AIF

The following diagram depicts the structure of a Category I / II IFSC AIF: 

Overseas 
Portfolio Companies

Fund Sponsor / manager
(branch / company / LLP)

Category
I /II AIF

Dividend / 
Interest / 
Capital Gains

Indian
Portfolio Companies

Offshore Investors

Management Fee

Investment / Contribution

Distributions / CarryResident Investors

Offshore

GIFT City

India

The following diagram depicts the structure of an IFSC AIF (Category-I /Category-II AIF): 

A.	Key considerations and for establishing an IFSC AIF (Category-I / 
Category-II)

i.	Regulatory considerations 

	§ Status of IFSC AIF: As per the FEMA (IFSC) Regulations, IFSC AIF will be treated as a person resident outside 

India from a foreign exchange control perspective. 

	§ Investment in IFSC AIF: 
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	§ Investment by individual Indian investor: As discussed above, the SEBI (IFSC) Guidelines permit a person 

resident in India to invest in an IFSC AIF, however, the investment is limited to the extent allowed under 

LRS. Currently, the LRS permits an Indian resident individual to remit USD 250,000 per year. To the 

contrary, the FAQs issued by RBI provide that resident Indians are not permitted to use LRS remittances 

for investment in IFSC. As per the technical reading of LRS, a resident individual is permitted to make 

investments abroad including acquisition and holding shares of both listed and unlisted overseas company 

or debt instruments. Therefore, it is unclear as to why such restriction has been placed by the RBI. 

	§ Investment by an Indian institutional investor: As discussed above, the SEBI (IFSC) Guidelines permit an 

Indian institutional investor to invest in an IFSC AIF. Currently, an Indian institutional investor can invest 

in the IFSC AIF as per the extant TIFS Regulations. However, the TIFS Regulations do not permit investment 

by an Indian Party into an overseas fund, the latter being an entity engaged in the financial services sector 

under automatic route.   

	§ Sponsor / manager commitment: The AIF Regulations require the sponsor or the manager of an AIF to 

contribute a certain amount of capital to the fund as continuing interest. Further, a Sponsor / Manager of 

an existing AIF in India may act as a Sponsor / Manager of an IFSC AIF by setting up a branch in the IFSC or 

incorporating a company or LLP in the IFSC. For a Category-I or Category-II AIF, the sponsor or the manager is 

required to have a continuing interest of 2.5% of the corpus of the fund or INR 50 million whichever is lower. 

The restriction of TIFS Regulation in relation to overseas investment in entities engaged in financial services 

sector will apply to set up of a sponsor / manger entity in the IFSC as well. Further, potential risk of round 

tripping also exists with regard to sponsors’ / managers’ commitment in an IFSC AIF.  Thus, an RBI approval 

may be required in order to comply with the sponsor / manager contribution criteria.  

Having said the above, while the same issues apply for investment by Indian investors in an offshore fund 

as well, given that AIF IFSC will be regulated by Indian regulatory authorities, at the minimum the need for 

obtaining prior RBI approval for establishment of a manager / sponsor entity in the IFSC and for purposes of 

complying with the sponsor commitment requirements should be relaxed. This should give a major impetus 

for establishing AIFs in IFSC and should enable on onshoring the fund management industry. 

	§ Sponsor / manager entity: While the Operating Guidelines provide relaxation to permit sponsor / manager of 

an existing AIF in India to act as the sponsor / manager of IFSC AIF, the requirement of setting up a branch / 

subsidiary in IFSC by fund managers of an AIF and associated RBI approval requirement may increase burden 

on the fund managers wanting to manage IFSC AIF from their existing offices outside the IFSC. 

	§ Investment by IFSC AIF: The SEBI has now permitted IFSC AIFs to invest in accordance with AIF Regulations 

and accordingly, IFSC AIFs can invest wherever domestic AIFs are permitted to invest. Further, IFSC AIFs 

can invest in India under the FVCI route or FDI or FPI route. Pertinent to note that the SEBI (FPI) Regulations 

provides that an applicant incorporated or established in IFSC shall be deemed to be appropriately regulated 

entity. Thus, it seems likely that two separate licenses may be required and two separate regulations may apply 

in such an instance. A reading of the AIF Regulations (which apply to the whole of India) also indicate that 

a fund set up in the IFSC would mandatorily need to be registered with SEBI as an AIF. The need of the hour 

would be to do away with multiple registrations, especially if one regulation would apply.

	§ Overseas investment: Basis the clarification in the Operating Guidelines, the restriction to limit overseas 

investment (25% of the corpus of an AIF) applicable to domestic AIFs will not apply in case of IFSC AIF. This is 

a welcome clarification which brings IFSC AIF at par with an offshore fund structure which in any case is not 

required to adhere to any Indian regulatory restrictions for the purposes of making foreign investments.

	§ Downstream investment by IFSC AIF: Investment made by IFSC AIF into an Indian entity shall not be 

reckoned as direct or indirect foreign investment for the investee Indian entity if both the sponsor and the 
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investment manager are owned and controlled by resident Indian citizens. While this interpretation is clear 

from the FEMA Rules, a clarification in this respect will be useful.

ii.	 Income-tax considerations 

	§ Status of IFSC AIF: While a unit in an IFSC including an IFSC AIF and a manager / sponsor entity set up in 

IFSC is treated as a person resident outside India from a foreign exchange control perspective, however, for 

income-tax purposes, such entities are considered to be persons resident in India. This makes structuring  

of an IFSC AIF require careful considerations.

	§ Taxability of management fee earned by management entity: The management entities set up in IFSC may 

take the benefit of the Tax Holiday under section 80LA of the ITA.

	§ Taxability of carry: Currently, the fund industry is exposed to the risk of re-characterisation of carry as business 

income (instead of capital gains). Structuring of carried interest as performance fee (business income) or 

capital gain income would be of importance in GIFT City structures given that the management entity may be 

eligible for Tax Holiday under section 80LA of the ITA in case of business income.67 This combined with the 

GST exemption makes the GIFT City management structure an attractive model for future AIFs.

	§ Taxability on income from overseas investment: The CBDT has clarified that income received by non-resident 

investors from off-shore investments routed through the Category-I or Category-II AIF, being a deemed 

direct investment outside India by the non-resident investor would not taxable in India.68 Therefore, income 

received by non-resident investor from overseas investment made by Category-I or Category-II IFSC AIF 

should not be subject to tax in India.

	§ Exemption from filing income-tax return: The CBDT has exempted i) a non-resident, not being a company, 

or ii) a foreign company having income chargeable under the ITA from any investment in an investment 

fund (i.e. Category-I / Category -II AIF) set up in an IFSC located in India, from filing of income-tax return in 

India. However, such exemption is available only if tax has been appropriately deducted and deposited to the 

government by the IFSC AIF as per provisions of the ITA. 

	§ Exemption from obtaining PAN: The CBDT, in a welcome move, has also granted exemption to a non-resident, 

not being a company or a foreign company, investing in Category-I / Category-II IFSC AIF from obtaining a 

PAN provided the specified conditions are satisfied. 

iii.	GST considerations 

	§ Goods and Service tax: In case of domestic AIFs, management fee is subject to GST at rate of 18%. The GST on 

management fees becomes an incremental cost to be borne by the investors, typically borne out of their capital 

contribution to the AIF. Management fee earned by management entities in IFSC from IFSC AIF should be 

exempt from GST. This should enhance the corpus available for investment by IFSC AIF. 

It is important to note that exemption from GST will be available only if the manager sets up a branch / 

company in the IFSC. In this regard, the manager may have to hire a team for IFSC AIFs and also ensure that a 

proper split of management fee earned from IFSC AIF and domestic AIF is maintained. The exemption from 

GST may be available only to the extent of activities carried out in the GIFT City and hence may impact the 

availability of the benefit of the exemption. 

67.	 MAT of 9% may apply nonetheless. However, MAT credits can be carried forward for a period ten years

68.	 Circular No 14 / 2019 dated July 3, 2019
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B.	Comparison of Offshore Fund vis-à-vis IFSC AIF

S No Parameter Offshore Fund IFSC AIF

1. Status under FEMA Person resident outside India Person resident outside India

2. Status for income-tax 
purposes

Resident outside India. 
Accordingly, only India 
sourced income of Offshore 
Fund will be liable to be taxed 
in India.

Resident in India. 

	§ All income (except for business 
income) of IFSC AIF exempt at IFSC AIF 
level

	§ Income from Indian investments 

S No Parameter Offshore Fund IFSC AIF

	§ Income earned by 
offshore investors from 
offshore investments are 
not taxable in India

	• Indian investors: income taxable in 
hands of investors on pass through 
basis as per provisions of the ITA.

	• Foreign investors: income taxable in 
hands of investors on pass through 
basis as per provisions of the ITA or 
relevant tax treaty, whichever is more 
beneficial

	§ Income from overseas investments 

	• Indian investors: income taxable on 
pass through basis as per provisions 
of ITA.

	• Foreign investors: income from 
foreign investment not taxable in 
India

3. Investment route FDI / FPI / FVCI route; 
offshore fund takes separate 
license of investment under 
each route

FDI / FPI / FVCI route. Prima facie, in the 
absence of clarifications from SEBI, it 
appears that IFSC AIF will have to take 
separate license for investment under 
each route

4. Restrictions on investment 
outside India

No such restrictions No such restrictions

5. Permanent Establishment 
(“PE”) risk 

In case of an India focused 
investment fund, the risk of 
constitution of PE in India is 
present. 

No such risk, the IFSC AIF is considered to 
be a tax resident in India in any case

6. Investment by Indian 
individuals

Indian individuals not permitted to use LRS remittances for investment in 
IFSC as per FAQs provided by the RBI.

7. Investment by Indian 
institutional investors

Not permitted to invest into an overseas fund, the latter being an entity 
engaged in the financial services sector under automatic route; Hence, 
RBI approval may be required

8. Establishing manager entity Offshore manager along with 
an Indian advisor on cost 
plus arrangement

Set up a branch / subsidiary in IFSC after 
taking RBI approval
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9. Taxation of manager / advisor 
entity

Income of Indian advisor to 
be subject to tax in India at 
applicable corporate tax rate

The management entity may take tax 
holiday benefit under section 80-IA of the 
ITA. 
Appropriate structure for cash repatriation 
to parent / head office outside the GIFT 
City can be explored.

10. Indirect transfer tax69 Indirect transfer provisions 
may apply on investor exit, in 
case offshore fund derives 
substantial value from India. 
However, these provisions 
may not apply in case the 
Offshore Fund invests into an 
AIF (subject to fulfilment of 
certain conditions)

Exit of an investor from IFSC AIF should 
be considered as a direct transfer; 
accordingly, such transfer would be 
subject to tax in India 

Indirect transfer provisions do not apply in 
respect of income accruing or arising to 
a non-resident on account of redemption 
or buyback of its share held indirectly 
in Category-I / Category-II AIFs. This 
exemption should be available to non-
investors of IFSC AIF as well.

11. GST The advisor fee earned by 
Indian advisor chargeable to 
GST @ 18%

Management fee earned exempt from 
GST. However, the issue of splitting 
management fee with IFSC manager and 
non-IFSC manager would arise.

S No Parameter Offshore Fund IFSC AIF

12. Cost Cost of setting up an offshore 
fund (cost would depend on 
the jurisdiction where such 
fund is established) may be 
higher than cost of setting up 
an IFSC AIF

Cost of setting IFSC AIF is relatively low

Further, due to existence of regulatory constraints on investment by Indian individuals / Indian institutional 

investors in an IFSC AIF (as discussed above), it may be possible that domestic money is pooled in a domestic 

AIF in India and money from offshore investors is pooled in IFSC AIF. However, this would mean compliance 

of AIF Regulations at two levels, including requirement of double sponsor commitment. The Circular explicity 

permits IFSC AIFs to invest in domestic AIFs, alongside other permissible investments. While setting up a two-

tier structure with an IFSC AIF and domestic AIF, achieves the objective of onshoring the fund management for 

offshore deals, it may still be subject to several practical complications.

69.	 This is the tax which gets levied in case of transfer of shares or interest in an entity located outside India, if such share or interest derives value 
substantially from India.
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V.	 Category-III IFSC AIF

The following diagram depicts the structure of Category-III AIF established in IFSC (“Category-III IFSC AIF”): 

Overseas 
Portfolio Companies

Fund Sponsor / manager
(branch / company / LLP)

Category
III AIF

Dividend / 
Interest / 
Capital Gains

Indian
Portfolio Companies

Offshore Investors

FPI

Management Fee

Investment / Contribution

Distributions / Carry
Resident Investors

Offshore

GIFT City

The following diagram depicts the structure of an IFSC AIF (Category-III AIF): 

India

A.	Key considerations for establishing a Category-III IFSC AIF 

Apart from the considerations stated above, the following points are of relevance from Category-III IFSC 
AIF’s perspective:

i.	 Regulatory considerations 

	§ The FEMA regulations provide that a Category-III AIF which has received any foreign investment shall make 

portfolio investment in only those securities or instruments in which an FPI is allowed to invest under the 

FEMA Act.70 Further, an FPI is not allowed to hold more than 25% stake in a Category-III AIF.71 

70.	 Schedule VIII of Foreign Exchange Management (Non-Debt Instruments) Rules, 2019

71.	 SEBI Circular CIR/IMD/FPIC/39/ 2016 dated March 15, 2016
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	§ As mentioned above, an entity established in IFSC is considered to be a person resident outside India for FEMA 

purposes. Accordingly, Category-III IFSC AIFs would be required to obtain an FPI license in order to invest in 

India. However, in such a case, it is unclear how provisions of FPI Regulations and AIF Regulations will work 

in parallel with each other. 

ii.	 Income-tax considerations 

	§ Taxation of Category-III AIF is not governed under section 115UB of the ITA. Typically, AIFs are established as 

trusts and consequently, they are subject to the taxation framework that is applicable to trusts in India. Under the 

ITA, a trust is not a separate taxable entity. Taxation of trusts is laid out in sections 161 to 164 of the ITA. Where 

the trust is specific / determinate, i.e., the beneficiaries are identifiable with their shares being determinate, the 

trustee is assessed as a representative assessee on behalf of the beneficiaries and tax is levied on and recovered from 

them in a like manner and to the same extent as it would be leviable upon and recoverable from the beneficiaries. 

Further, section 161(1A) of the ITA provides that where the income of the representative assessee consists of 

profits and gains from business or profession, such income should be taxable in the hands of the trust at maximum 

marginal rate (“MMR”). 

Given the above, characterisation of income of a Category-III AIF assumes importance as business income 

would be taxable at the fund level at MMR. Category-III AIFs invest in long-term or short-term listed 

instruments and may employ diverse or complex trading strategies. Income earned by Category-III AIFs may 

be considered to be business income. In case of Category-III IFSC AIF, such business income should be eligible 

to claim the Tax Holiday under section 80LA of the ITA. 

As mentioned above, Category-III IFSC AIFs would be required to obtain an (additional) FPI license to invest 

in India. The issue of characterisation of income of Category-III AIFs is further exacerbated for Category-III 

IFSC AIFs (registered as FPIs) as the ITA provides that any security held by an FPI should be considered to be a 

capital asset.72 Accordingly, securities held by Category-III IFSC AIFs should be considered to be capital asset 

and any income arising on transfer of such security is taxable as capital gains (and not business income) under 

the ITA. In this regard, there appears to be an anomaly to the extent that while Category-III IFSC AIFs may 

claim Tax Holiday under section 80 LA of the ITA, the characterisation of income from transfer of securities 

is considered to be capital gains by virtue of obtaining an FPI license, rendering the Tax Holiday provisions 

useless.

	§ Recently, the Taxation and Other Laws (Relaxation and Amendment of Certain Provisions) Act, 2020 

(“Taxation Act, 2020”)73 made some amendments to the ITA in relation to Category-III IFSC AIFs to 

encourage relocation of foreign funds to the IFSC. The amendments by the Taxation Act, 2020 seeks to bring 

rest to the controversies in relation to characterization of income of Category-III IFSC AIFs by specifying the 

manner of taxation of Category-III IFSC AIFs as well as its investor and bringing the tax rates at par with those 

applicable to an FPI. This should ensure certainty in relation to tax treatment of income earned by Category-III 

IFSC AIFs and also reduce possibility of litigation in future.

The Taxation Act, 2020 has provided the following taxation regime for Category-III IFSC AIFs: 

a.	 Exemption to Category-III IFSC AIFs: Currently, income from transfer of certain specified securities inter-

alia being global depository receipts, rupee denominated bonds of an Indian company, derivatives, units of 

72.	 Section 2(14) of the ITA

73.	 The Taxation and Other Laws (Relaxation of Certain Provisions) Ordinance 2020 (“the Ordinance”) was promulgated on March 31, 2020, in 
order to ease compliance burden on taxpayers due to outbreak of COVID-19. The Taxation and Other Laws (Relaxations and Amendments of 
certain Provisions) Bill 2020 passed by Lok Sabha and Rajya Sabha seeks to replace the Ordinance. The Taxation Act, 2020 received assent from 
President of India on September 29, 2020
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mutual funds, units of business trust, listed on a stock exchange located in IFSC is exempt from levy of capital 

gains tax. Therefore, the exemption was limited to income from transfer of specified securities listed on a 

stock exchange located in IFSC. 

The Taxation Act, 2020 seeks to expand the scope of this exemption to the following income sources of Category-

III IFSC AIF:74 

	§ Any income accrued or arisen to, or received by a Category-III IFSC AIF as a result of transfer of securities 

(other than shares of an Indian company). This exemption should include income from transfer of debt 

securities or derivatives issued by Indian companies irrespective of whether they are listed on a stock 

exchange located in IFSC and income from transfer of securities (capital gains) from overseas investments 

made by Category-III IFSC AIFs;

	§ Any income (interest / dividend) from securities issued by a non-resident and where such income 

otherwise does not accrue or arise in India;

	§ Any income from securitization trust under head profits and gains from business and profession 

(“PGBP”) to the extent such income is attributable to units held by non-residents. This exemption should 

include income from upside on loans on securitisation by securitisation trust

These changes not only seek to bring Category-III IFSC AIFs at par with FPIs, but also provide certain 

additional incentives for investing through IFSC. For example, while capital gains earned by FPIs on transfer 

of debt securities or derivatives issued by Indian companies is subject to tax in India, such income has now 

been made exempt from tax in case of Category-III IFSC AIFs.75 Similarly, income of Category-III IFSC AIFs 

in form of upside on securitisation by securitisation trust to the extent characterised as PGBP has also been 

made exempt from tax. 

b.	 Exemption to unit holders of Category-III IFSC AIF: Any income accruing or arising to or received by  

unit holders from Category-III IFSC AIF or on transfer of units in Category-III IFSC AIFs has been  

exempted from tax.76 

Therefore, all distributions from Category-III IFSC AIFs to its unit holders and capital gains arising on exit 

from Category-III IFSC AIFs should be exempt from tax in India. From the perspective of investors, this 

exemption should ensure clarity and reduce chances of litigation in relation to their investment in Category-

III IFSC AIFs. Pertinent to note that Category-I FPIs are granted exemption from application of indirect 

transfer provisions.77 Given that a Category-III IFSC AIFs would apply for registration as a Category-I FPI,78 

indirect transfer provisions should not be applicable to them as well.

c.	 Tax rates for Category-III IFSC AIFs: Section 115AD of the ITA provides a special regime for taxation of 

income of FPIs. The Taxation Act, 2020 has amended section 115AD of the ITA to provide flat rate of tax 

for income earned by Category-III IFSC AIFs (these relaxations apply only to the extent of income that is 

attributable to units held by non-resident investors). The table below captures the tax rates (exclusive of 

surcharge and cess) applicable to Category-III IFSC AIFs vis-à-vis FPIs:

74.	 Section 10(4D) of the ITA

75.	 Income from transfer of securities (other than shares of an Indian company) by Category-III IFSC AIFs should be considered to arise in India. In 
this regard, the language of section 10(4D) is unclear on whether this exemption is qualified by the words ‘and where such income otherwise 
does not accrue or arise in India’. Given the intention of amendments, it does not seem that the exemption is qualified by the accrue or arise 
condition

76.	 Section 10(23FBC) of the ITA

77.	 Third proviso to Explanation 5 of section 9(1)(i) of the ITA

78.	 The SEBI (FPI) Regulations provide that an applicant established in IFSC shall be deemed to be appropriately regulated, for the purposes of the 
SEBI (FPI) Regulations. Accordingly, a Category-III IFSC AIF would apply for registration as a Category-I FPI
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Nature of income Category-III IFSC AIFs 
(registered as FPI)

FPIs

Dividend 10% 20%

Interest under section 194LD 5% 5%

Interest 10% 20%

Long-term capital gains (including LTCG under section 112A) 10% 10%

Short-term capital gains under section 111A 15% 15%

Other short-term capital gains 30% 30%

As is evident from above, the tax rates for Category-III IFSC AIFs are now at par (except for dividend and interest 

income) with those applicable to FPIs. Further, dividend or interest income (other than interest under section 

194LD) earned by Category-III IFSC AIFs have been put at a higher footing and are subject to tax at 10% vis-à-vis 

20% for FPIs. Further, the surcharge rates applicable to FPIs should apply to Category-III IFSC AIFs as well. Given 

that a Category-III IFSC AIF would obtain an FPI license, an issue arises on whether the tax rates applicable to 

FPIs would apply to Category-III IFSC AIFs. Given that the intent of GoI is to incentivise Category-III IFSC AIFs, 

Category-III IFSC AIFs should be liable to tax on basis of the rate which is more beneficial to them. 

d.	 Clarity on withholding obligation: Given that characterisation of income of Category-III AIFs is 

controversial, there is lack of clarity on withholding tax obligation of investee companies as well. However, 

in relation to Category-III IFSC AIFs, the Taxation Act, 2020 has provided that the person responsible for 

paying any income (other than capital gains) to Category-III IFSC AIFs shall withhold tax at rate of 10% at 

the time of credit or payment, whichever is earlier. Section 196D further clarifies that no withholding is 

required to be done in relation to income which is exempt under section 10(4D) of the ITA.

VI.	Key Challenges in setting up AIFs in IFSC

Basis our discussion above, the following are the key challenges in setting up AIFs in IFSC and necessary 

clarifications in this regard should go a long way in boosting fund management industry:

	§ Investment by residents in IFSC AIF: Investment by Indian residents (individuals / institutional investors 

including manager / sponsor of IFSC AIF) in an IFSC AIF is subject to RBI approval as IFSC AIF is engaged 

in financial services sector. Given that IFSC AIF is regulated by Indian regulatory authorities, the need for 

obtaining RBI approval for investment by residents in IFSC AIF should be removed.    

	§ Requirement of multiple licences by IFSC AIF: The SEBI (IFSC) Guidelines read with the Operating Guidelines 

permit an IFSC AIF to invest under the FDI / FPI / FVCI route. Prima facie, in the absence of clarifications from 

SEBI, it appears that IFSC AIF will have to take separate license for investment under each route. Further, it is 

unclear how the provisions of AIF Regulations and the extant regulations under FEMA Act will apply in parallel. 

A clarification in this regard should be provided.  

	§ Single-window clearance: While the GoI has established the IFSC Authority in Gandhinagar, the practical nuances 

and manner of operation of the single-window clearance has not been notified yet.    

Further, while a Tax Holiday has been provided to units of an IFSC, considering that Category-I / Category-II AIFs 

do not have any business income, the Tax Holiday does not grant any additional benefit to Category-I / Category-II 

IFSC AIFs. 
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7.	Conclusion

The Indian government and all the regulatory agencies have been working in unison to enable GIFT City for 

offering business and regulatory environment that is comparable to other leading IFCs. While the world has 

witnessed the growth of international financial hubs such as London, New York, Hong Kong, Singapore and 

Dubai, the time is now ripe to enhance capital flows through the GIFT City in India. According to a recent Global 

Limited Partner survey conducted by the Emerging Markets Private Equity Association, India is seen as one of the 

most attractive economies for allocating capital commitments.79 India’s attractiveness has also been enhanced 

by the Government’s move to create an environment in which there is ease of doing business. Further, given the 

global political unrest, it may be a good time for investors to explore IFSC in India.

Having said the above, notably, the IFSC in GIFT City provides numerous benefits to the entities setting up 

operations there, some of the benefits include: a state-of-the-art infrastructure at par with other leading global 

financial centres, a liberal tax regime and a strong regulatory and legal environment. While, the GoI has mustered 

tremendous effort to boost the development of IFSC, it has not achieved much popularity yet. However, the recent 

tax and regulatory clarifications / relaxations should provide a stimulus for further development of IFSCs in India 

and enable bringing back of financial services and transactions that are currently carried out in OFCs to India. 

This should also generate significant direct and indirect employment in the financial sector in India. Further, 

appropriate utilization and allocation of land in GIFT City should also provide immediate boost for business 

activities in GIFT City. The establishment of IFSC Authority to act as a single-window for regulating activities in 

an IFSC should help build investor confidence through consistency, transparency and clarity in policy measures. 

There clearly lies a lot of business potential in the IFSC. The GIFT city is ranked 1st in the recent report published 

by the Global Financial Centres Index 28 - London as one of the 15 centres that are likely to become more 

significant in the next few years.80 Given that India has been late to enter the IFC regime, a collaborative effort 

from both the Government and industry should help IFSC regime reach the its intended heights. 

79.	 Global Limited Partners Survey, Investors’ view of Private Equity in Emerging Markets, 2019; available at https://www.empea.org/app/up-
loads/2019/05/2019-lp-survey-final-web.pdf

80.	 https://www.longfinance.net/media/documents/Financial_Centres_Likely_To_Become__More_Significant_2019-02-20.pdf
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Annexure 1

SEBI (IFSC) Guidelines

A.	Guidelines in relation to stock exchange, clearing corporation and 
depositaries operating in an IFSC81 

S No Parameters Stock Exchange Clearing Corporation Depositaries

1. Eligibility and 
shareholding

Any Indian RSE or any 
stock exchange of a 
foreign jurisdiction may 
form a subsidiary to 
provide the services of 
stock exchange in an 
IFSC, where at least 
51% of the paid-up 
equity share capital is 
held by such exchange 
and remaining share 
capital may be offered 
to any other person 
(whether Indian or of 
foreign jurisdiction) and 
such person shall not 
at any time, directly 
or indirectly, either 
individually or together 
with persons acting in 
concert, acquire or hold 
more than 5% of the 
paid-up equity share 
capital in a RSE in IFSC, 
subject to applicable 
law.82,83 

Any Indian RSE or clearing corporation, or any RSE 
or clearing corporation of a foreign jurisdiction 
may form a subsidiary to provide the services 
of clearing corporation in an IFSC where at least 
51% of the paid-up equity share capital is held by 
such stock exchange or clearing corporation, and 
remaining shares may be held by any other RSE or 
clearing corporation, whether Indian or of foreign 
jurisdiction.

Any Indian 
registered 
depository or 
any regulated 
depository 
of a foreign 
jurisdiction may 
from a subsidiary 
to provide the 
depository 
services in an IFSC 
where at least 
51% of the paid-
up equity share 
capital is held by 
such depository 
and remaining 
shares may be 
offered to any 
other registered 
depository or 
RSE or clearing 
corporation, 
whether Indian or 
foreign jurisdiction.

2. Reporting Every person who acquires equity shares of a RSE or recognised clearing corporation or registered 
depository in IFSC shall inform SEBI within 15 days of such acquisition.

3. Net-worth 
requirement

	§ Initial minimum net-
worth: INR 25 crores 
(~USD 3.3 million);

	§ For new applicant, minimum net-worth (in form 
of liquid assets): equivalent of INR 50 crores 
(~USD 6.6 million);

	§ For recognised clearing corporation, on 
commencement of operations, minimum net-
worth (in form of liquid assets): equivalent of 
INR 50 crores (~USD 6.6 million);

81.	 Chapter II – Stock exchanges, clearing corporation and depositaries of SEBI (IFSC) Guidelines

82.	 SEBI recently amended SEBI (IFSC) Guidelines vide Circular dated July 9, 2020

83.	 It is provided that i) a stock exchange ii)  depositary, iii) a banking company, iv) an insurance company, v) a commodity derivatives exchange 
(whether Indian r of foreign jurisdiction i) to v)) vi) a public financial institution of Indian jurisdiction and vii) a bilateral or multilateral 
financial institution approved by the Central Government may acquire or hold, either directly or indirectly, either individually or together with 
persons acting in concert, up to 15% of the paid-up equity share capital of a RSE with prior approval of SEBI
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S No Parameters Stock Exchange Clearing Corporation Depositaries

	§ Enhanced net-worth: 
minimum equivalent 
of INR 100 crores 
(~USD 13 million) 
over a period of 3 
years from the date 
of approval.

	§ Enhanced net-worth (in form of liquid assets):  
minimum equivalent of INR 100 crores (~USD 
13 million) over a period of three years from 
commencement of operations.84 

4. Relaxations Relaxations from application of certain provisions of SEBI Regulations like Securities Contracts 
(Regulation) (Stock Exchanges and Clearing Corporations) Regulations, 2012, SEBI (Depositories 
and Participants) Regulations, 1996 etc. have been provided.

It is further provided that the stock exchanges operating in IFSC may permit dealing in following types of 

securities and products in such securities in any currency other than Indian rupee, with a specified trading lot size 

on their trading platform subject to prior approval of SEBI:

	§ Equity shares of a company incorporated outside India;

	§ Depository receipt(s);

	§ Debt securities issued by eligible issuers;

	§ Currency and interest rate derivatives;

	§ Index based derivatives;

	§ Commodity derivatives;85

	§ Derivatives on equity shares of a company incorporated in India;86 

	§ Units  of  InvITs  and  REITs in  the  Permissible Jurisdictions87

	§ Such other securities as may be specified by SEBI.

Further, the SEBI has notified a broad framework for functioning of stock exchanges and clearing corporations in 

IFSC (“Framework”).88 The Framework inter-alia provides as under: 

	§ Market Structure: There shall be a single market structure to achieve synergies in terms of various operations 

and to facilitate ease of doing business;

	§ Trading Hours and Settlement: The trading hours for all product categories shall be as decided by the stock 

exchanges in IFSC based on cost-benefit analysis, but not exceeding 23 hours and 30 minutes in a day and 

settlement shall be done at least twice a day. The stock exchanges and clearing corporations in IFSC shall ensure 

that the risk management system and infrastructure are commensurate to the trading hours at all times;

84.	 SEBI amended the net worth requirements for clearing corporations in IFSC subsequent to the notification of Securities Contracts (Regulation)  
(Stock Exchanges and  Clearing  Corporations) Regulations, 2018 vide circular SEBI / HO / MRD / DRMNP / CIR / P / 2019 / 60 dated April 26, 2019.

85.	 SEBI vide circular CIR/MRD/DSA/41/2016 dated March 17, 2016 has specified that the ‘Commodity Derivatives’ shall be eligible as securities for 
trading and the stock exchanges operating in IFSC may permit dealing in Commodity Derivatives

86.	 SEBI vide circular SEBI/HO/MRD/DRMNP/CIR/P/2017/31 dated April 13, 2017 has specified that the ‘derivatives on equity shares’ shall be eligible 
as securities for trading and the stock exchanges operating in IFSC may permit dealing in such securities

87.	 SEBI vide circular SEBI/HO/DDHS/DDHS/CIR/P/2020/174 dated September 16, 2020

88.	 SEBI circular SEBI/HO/MRD/DSA/CIR/P/2016/125 dated November 28, 2016
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	§ Product Category: All categories of exchange-traded products as available for trading in stock exchanges in 

Financial Action Task Force (“FATF”) /IOSCO compliant jurisdictions shall be eligible for trading, subject to 

prior approval of SEBI. However, with respect to commodity derivatives, only non-agricultural commodity 

derivatives shall be eligible for trading; 

	§ Trading in Rupee denominated bonds issued overseas (Masala Bonds): Masala Bonds shall be eligible for 

trading in stock exchanges in IFSC, provided such bonds are listed on stock exchanges in FATF / IOSCO 

compliant jurisdictions;

	§ Risk management framework: Prior to commencement of their operations, stock exchanges in IFSC shall 

tie-up with Clearing Corporations for clearing and settlement of their trades. The Clearing Corporations 

desirous of providing clearing and settlement services in IFSC shall evolve a robust risk management 

framework in line with the CPMI IOSCO Principles for Financial Market Infrastructures, in addition to 

compliance with some other conditions;

	§ Dispute Resolution Mechanism: Market participants shall avail the arbitration, mediation and other  

dispute resolution mechanisms offered by International Arbitration Centre in IFSC to resolve securities 

market-related disputes.

Additionally, with a view to further facilitate ease of market access for foreign investors in IFSC and based on 

feedback received from market participants, the SEBI has permitted Segregated Nominee Account Structure in 

IFSC wherein orders of foreign investors may be routed through eligible Segregated Nominee Account Providers 

(“Providers”), for trading on stock exchanges in IFSC while adhering to regulatory requirements, inter-alia, 

relating to identification of end-client, Unique Client Code, order placement at client level, client level margining 

and position limits.89 Therefore, foreign investors who are not investing in India under the FPI route would 

be able to simply access the Indian capital market in IFSCs through Providers. It is further provided that stock 

exchanges in IFSC shall ensure that the provisions of Prevention of Money Laundering Act, 2002 and the rules 

thereof, including those relating to capturing the KYC information for sharing with the Central KYC Registry to 

the extent applicable to FPIs, are adhered to by Providers for their end-clients.

B.	Guidelines in relation to intermediaries operating in an IFSC90 

In relation to intermediaries, the amended the SEBI (IFSC) Guidelines provide as under:

	§ Eligibility criteria: Any SEBI-registered intermediary (except trading member or clearing member) or its 

international associates in collaboration with such SEBI-registered intermediary may provide financial 

services relating to securities market, in IFSC, without forming a separate company, subject to the prior 

approval of SEBI. In case where services are offered exclusively to institutional investors, SEBI approval is not 

required. In case financial services are offered exclusively to institutional investors by non-SEBI registered 

intermediary, prior SEBI approval is not required, if such intermediary is recognized entity in a foreign 

jurisdiction.

	§ Nature of clients: Any intermediary permitted by SEBI for operating within an IFSC shall provide financial 

services to specified categories of clients inter-alia being a person not resident in India, a non-resident Indian, 

a financial institution resident in India who is eligible under FEMA to invest funds offshore, to the extent of 

outward investment permitted etc. 

89.	 SEBI vide circular SEBI/HO/MRD/DRMNP/CIR/P/2018/83 dated May 24, 2018

90.	 Chapter III – Intermediaries of SEBI (IFSC) Guidelines
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	§ Appointment of Designated Officer: Any intermediary permitted by SEBI for operating within the IFSC 

is required to appoint a senior management person as ‘Designated Officer’ for the purpose of enforcing 

compliance with regulatory requirements.

	§ Investment by portfolio manager operating in IFSC: A portfolio manager operating in an IFSC is permitted to 

invest in the following:

	§ Securities which are listed in IFSC;

	§ Securities issued by companies incorporated in IFSC;

	§ Securities issued by companies belonging to foreign jurisdiction.

C.	Guidelines in relation to issue of capital91 

The SEBI (IFSC) Guidelines provide the following in relation to debt capital:

	§ Eligible issuer: Following criteria has to be satisfied by the issuer of debt capital:

	§ The issuer is eligible to issue debt securities as per its constitution;

	§ The issuer should not have been debarred by any regulatory authority in its home jurisdiction or any other 

jurisdiction, where it is operating or has raised any capital;

	§ The issuer or its directors should not be convicted of any economic offence in its home jurisdiction or any 

other jurisdiction where it is operating or has raised any capital;

	§ Any other criteria as may be specified by the SEBI.

	§ Minimum subscription: In case of private placement the minimum subscription amount per investor shall not 

be less than USD 1 million.

	§ Mandatory listing: An issuer desirous of issuing debt securities shall make an application for listing of such debt 

securities to one or more stock exchanges set up in IFSC. In addition to the mandatory listing of debt securities that 

are issued in IFSC, the SEBI has permitted listing of those debt securities on stock exchanges in IFSC, which are 

issued outside IFSC. However, listing of only those debt securities is permitted which are issued in, and by issuers 

resident in FATF member jurisdictions. The issuer of debt securities shall enter into a listing agreement with the 

stock exchange(s) where such securities are intended to be listed.92 

	§ Credit rating requirement: For debt issues listed on stock exchanges in IFSC, the credit rating may be obtained 

either from a recognized credit rating agency registered with the SEBI or from any other credit rating agency 

registered in a FATF member jurisdiction.

	§ Agreement with depositary or custodian: An issuer of debt securities is required to enter into an agreement 

with a depository or custodian, registered in a FATF member jurisdiction, for issue of the debt securities, for 

the purpose of holding and safekeeping of such securities and also to facilitate transfer, redemption and 

other corporate actions in respect of such debt securities. The requirement of appointment of depositary or 

custodian is exempted in case where the issuer has a registered office or branch office in IFSC, in such a case 

the issuer may service its investors from such office itself. 

91.	 Chapter IV – Issue of capital of SEBI (IFSC) Guidelines

92.	 SEBI vide circular SEBI/HO/MRD/DRMNP/CIR/P/2017/96 dated August 31, 2017
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	§ Reporting in financial statements: The entities issuing and / or listing their debt securities in IFSC are required 

to prepare their statement of accounts in accordance with the accounting standard applicable to them in 

their place of incorporation. In case an entity does not prepare its statement of accounts in accordance with 

the accounting standard applicable, a quantitative summary of significant differences between national 

accounting standards and IFRS shall be prepared by such entity and incorporated in the relevant disclosure 

documents to be filed with the exchange.

	§ Trading: The debt securities listed in stock exchanges shall be traded on the platform of the stock exchange and 

such trades shall be cleared and settled through clearing corporation set up in IFSC as specified. The SEBI has 

permitted over the counter (“OTC”) trading of debt securities in IFSC subject to clearing and settlement through 

clearing corporations in IFSC. The SEBI has advised that all OTC trades in debt securities shall be reported on the 

reporting platform of any one of the RSEs in IFSC within 15 minutes of the trade.93 

	§ Investment conditions: The SEBI has notified that a person resident in India shall not invest or trade in Rupee 

denominated bonds issued and / or listed in IFSC, except to the extent as permitted by RBI. Further, Person resident 

in India shall also not invest or trade in other debt securities, issued and / or listed in IFSC, by Indian entities.94 

	§ Other conditions: All other conditions like advertisement for debt issues in print media, appointment of trustee, 

creation of debenture redemption reserve, etc. provided in SEBI (IFSC) Guidelines have to complied with.

93.	 ibid

94.	 ibid
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Annexure 2

I.	 Insurance Regulatory and Development Authority of 
India (Registration and Operations of International 
Financial Services Centre Insurance Office) 
Guidelines, 2017

The IRDAI (Registration and Operation IFSC Insurance Office) Guidelines, 2017 are applicable to:

	§ The applicants who are willing to apply for registration of IFSC Insurance Office95 (“IIO”).

	§ The Indian insurer or reinsurer registered as  

IIO with the IRDAI under these guidelines to transact direct insurance business or reinsurance business or 

both.

	§ The foreign insurer or reinsurer registered as  

IIO with the IRDAI under these guidelines to transact direct insurance business or reinsurance business or 

both.

The IRDAI (Registration and Operation IFSC Insurance Office) Guidelines, 2017 provides inter-alia the following:

	§ Eligibility criteria: Every person or entity aiming to commence or undertake insurance or a reinsurance 

business from an IFSC must obtain prior registration as an IIO from the IRDA. The sole objective of such IIO 

must be to exclusively carry on insurance or reinsurance business from IFSC. An IIO is not permitted to engage 

itself in any business other than that permitted by the IRDA. The IIO may be permitted to transact direct 

insurance business within IFSC, from other SEZs and from outside India. The IIO may accept reinsurance 

business from within IFSC, from other SEZs and from outside India.

	§ Permissible classes of insurance business: IIO may be registered with IRDAI for the following classes or 

subclasses of insurance business: 

	§ Life insurance business;

	§ General insurance business; 

	§ Health insurance business;

	§ Reinsurance business

	§ apital requirement: capital requirement to establish an IIO unit in IFSC is as follows:

	§ Assigned Capital: Any applicant must demonstrate a minimum assigned capital of INR 10 crores. In case 

the applicant is a foreign direct insurer, then such applicant must possess paid-up equity capital as per 

the provisions of Section 6(1) of the Insurance Act, 1938. Such assigned capital may be held in the form of 

Government Securities issued by the GoI or held as deposits with Scheduled Banks in India and shall be 

maintained by the IIO at all times during the subsistence and validity of its registration under these guidelines.

95.	 IFSC Insurance Office means a branch office of a applicant to transact direct insurance business or reinsurance as permitted by IRDAI
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	§ Net owned Fund: An applicant shall maintain net owned funds as applicable to the branches of foreign 

reinsurers under Section 6(2) of the Insurance Act, 1938 or as may be prescribed by the GoI. Maintaining of 

net owned fund requirement is not applicable for a foreign direct insurer. Such NOF shall be maintained by 

the applicant at all times during the subsistence and validity of its registration.

	§ Other conditions: the guidelines provide other conditions like consideration for grant of certificate of registration 

of IIO, operational guidelines applicable to IIOs, applicable forms / formats etc. 

II.	 Insurance Regulatory and Development Authority 
of India (lnternational Financial Service Centre 
lnsurance lntermediary Offices) Guidelines, 2017 

IRDAI (IFSC lnsurance lntermediary Offices) Guidelines are applicable for the applicants who wish to undertake 

operations as IFSC lnsurance lntermediary Office (“lllO”) and to lllOs. No person or entity shall commence or 

undertake or render services as an insurance intermediary from an IFSC without obtaining prior permission 

from the IRDAI, to act as an lllO. The applicant may apply for any one of the following categories of intermediary 

i) lnsurance Broker; ii) Corporate Agent; iii) Surveyor and Loss Assessor; iv) Third Party Administrator - Health 

Services; v) Any other category of intermediary recognized by the IRDAI.

Further, the IRDAI (IFSC lnsurance lntermediary Offices) Guidelines provide the conditions on eligibility norms, 

manner of application for grant of authorization as IIIO, procedure for issuance of authorization as an lllO, validity 

of authorization as an lllO, conditions of authorization to lllO etc. 
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Annexure 3

Details of the Currency Futures Directions and Currency 
Options Directions

The following conditions are provided in Currency Futures Directions and Currency Options Directions: 

	§ Permissions: Currency futures contracts / currency options contract are permitted in any currency pair 

involving the Indian Rupee or otherwise. Person resident in India as defined under FEMA Act, unless 

specifically permitted by RBI, shall not be eligible to undertake currency futures contracts / currency options 

contract. Person resident outside India as defined under FEMA Act shall be eligible to undertake currency 

futures contracts / currency options contract.

	§ Features of Currency futures: All currency futures contracts shall be settled in a currency other than the Indian 

Rupee. The Currency Futures Directions provide details on the settlement price of currency futures contract and 

provides that the size, maturity and other specifications of the currency futures contracts shall be decided by the 

recognised stock exchange in consultation with SEBI. 

	§ Features of Currency options: The premium for all currency option contracts shall be quoted in a currency 

other than the Indian Rupee. All currency options contracts shall be settled in a currency other than the Indian 

Rupee. The Currency Options Directions provide details on the settlement price of currency options contract 

and provides that the size, maturity and other specifications of the currency futures contracts shall be decided 

by the recognised stock exchange in consultation with SEBI. 

	§ Position limits: The position limits for various classes of participants in the currency futures / options market 

shall be subject to guidelines issued by the SEBI. IBUs shall operate within prudential limits as laid down in 

the instructions issued by the RBI.

	§ Risk management measures: The trading of currency futures / currency options shall be subject to maintaining 

initial, extreme loss and calendar spread margins and the clearing corporation / clearing house of the 

recognised stock exchange shall ensure maintenance of such margins by the participants on the basis of the 

guidelines issued by SEBI from time-to-time.



© Nishith Desai Associates 2020

Setting up Funds in India’s New Offshore Financial Centre

Opportunities in GIFT City 

41

Annexure 4

AIFs in IFSC

The SEBI (IFSC) Guidelines and Operating Guidelines issued by SEBI in November 2018, provide the following in 

relation to IFSC AIFs:

S No. Parameter Category-I / Category-II IFSC AIF Category-III IFSC AIF Angel Fund in IFSC

1. Corpus USD 3 million USD 750,000

2. Minimum investment 
amount for eligible 
investor

USD 150,000 USD 40,000 from an 
angel investor96 

3. Minimum investment 
amount for employees 
/ directors of AIF or 
employees / directors of 
manager of AIF

USD 40,000 Not provided

4. Minimum manager / 
sponsor commitment 
(in form of investment 
and not by waiver of 
management fees)

2.5% of corpus of IFSC AIF or USD 
750,000, whichever is lower 

5% of corpus of IFSC 
AIF or USD 1.5 million, 
whichever is lower

2.5% of corpus of 
IFSC AIF or USD 
80,000, whichever is 
lower

Further, the Operating Guidelines provide the following in relation to investment by angel funds in IFSC: 

	§ Angel funds should invest in venture capital undertaking (“VCUs”) in India as per AIF Regulations;

	§ Angel funds shall invest in VCUs which have a turnover of less than USD 3.75 million;

	§ Angel funds shall invest in VCUs which are not promoted or sponsored by or related to an industrial group 

whose group turnover exceeds USD 45 million;

	§ Investment by angel funds in any VCU should not be less than USD 40,000 and should not exceed USD 1.5 

million.

The fee schedule for registration as an IFSC AIFs is provided below:

S No. Parameter Fee (USD)

1. Application fee 1,500

2. Registration fee for Category-I AIF other than Angel Funds 7,500

3. Registration fee for Category-II AIF 15,000

4. Registration fee for Category-III AIF 22,500

5. Registration fee for angel funds 3,000

6. Scheme fee for AIFs other than angel funds 1,500

7. Re-registration fee 1,500

96.	 An angel fund in IFSC shall accept investment from angel investor up to a maximum period of 5 years. An investor would be considered as an 
angel investor if it fulfills the criteria below: 

i)	 An individual investor should have net tangible assets of at least USD 300,000 excluding value of his principal residence;
ii)	 A body corporate should have net worth of at least USD 1,500,000
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Our Funds Formation team 

Nishith Desai
Vision, Strategy, Business Models, 

Innovations and Crisis Management

+91 77386 33000

nishith.desai@nishithdesai.com

Pratibha Jain
Sovereign Wealth and Institutional funds, InVITs, 

Growth Equity Focused funds, Regulatory

+91 99101 22443

pratibha.jain@nishithdesai.com 

Parul Jain
Private Equity, Angel funds, 

Venture Capital funds, Real Estate funds, GIFT IFSC

+91 91360-95500

parul.jain@nishithdesai.com

Nishchal Joshipura
Private Equity, M&A, Debt funds, 

Distressed Assets Focused funds, NBFC, Insurance

+91 98670-32353

nishchal.joshipura@nishithdesai.com

Kishore Joshi
Hedge funds, FPIs, FVCIs

+91 98670-31943

kishore.joshi@nishithdesai.com



© Nishith Desai Associates 2020

Setting up Funds in India’s New Offshore Financial Centre

Opportunities in GIFT City 

43

Nandini Pathak
Venture capital funds, Private Equity funds, Private debt funds

+91 99877-81597

nandini.pathak@nishithdesai.com

Harshita Srivastava
Venture Capital and Venture Debt funds

+91 90040-92983

harshita.srivastava@nishithdesai.com

Rahul Rishi
Social impact funds

+91 84510-43581

rahul.rishi@nishithdesai.com

Radhika Parikh
Venture Capital funds, Private Equity funds, Private Debt funds

+91 82388-28351

radhika.parikh@nishithdesai.com

Prashant Prakhar
Hedge funds, FPIs, FVCIs

+91 84510-43583

prashant.prakhar@nishithdesai.com
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The following research papers and much more are available on our Knowledge Site: www.nishithdesai.com

NDA Insights
TITLE TYPE DATE

Delhi Tribunal: Hitachi Singapore’s Liaison Office in India is a Permanent 
Establishment, Scope of Exclusion Under Singapore Treaty Restrictive

Tax November 2019

CBDT issues clarification around availment of additional depreciation  
and MAT credit for companies availing lower rate of tax

Tax October 2019

Bombay High Court quashes 197 order rejecting Mauritius tax treaty benefits Tax May 2019

Investment Arbitration & India – 2019 Year in review Dispute January2020

Changing landscape of confidentiality in international arbitration Dispute January2020

The Arbitration and Conciliation Amendment Act, 2019 – A new dawn or 
sinking into a morass?

Dispute January2020

Why, how, and to what extent AI could enter the decision-making boardroom? TMT January2020

Privacy in India - Wheels in motion for an epic 2020 TMT December 2019

Court orders Global Take Down of Content Uploaded from India TMT November 2019

Graveyard Shift in India: Employers in Bangalore / Karnataka Permitted to 
Engage Women Employees at Night in Factories

HR December 2019

India’s Provident Fund law: proposed amendments and new circular helps 
employers see light at the tunnel’s end

HR August 2019

Crèche Facility By Employers in India: Rules Notified for Bangalore HR August 2019

Pharma Year-End Wrap: Signs of exciting times ahead? Pharma December 2019

Medical Device Revamp: Regulatory Pathway or Regulatory Maze? Pharma November 2019

Prohibition of E-Cigarettes: End of ENDS? Pharma September 2019

Technology 
and Tax Series: 
Platform 
Aggregators 
|Business Model 
Case Study

June 2020
© Copyright 2020 Nishith Desai Associates            www.nishithdesai.com               

Technology and Tax Series
Platform Aggregators | Business 
Model Case Study

June 2020

MUMBAI          SILICON VALLE Y          BANGALORE          SINGAPORE          MUMBAI BKC          NEW DELHI           MUNICH           NEW YORK

5G Technology in 
India

May 2020
© Copyright 2020 Nishith Desai Associates            www.nishithdesai.com               

5G Technology in India
Strategic, Legal and Regulatory 
Considerations*

May 2020

MUMBAI          SILICON VALLE Y          BANGALORE          SINGAPORE          MUMBAI BKC          NEW DELHI           MUNICH           NEW YORK

Investment in 
Healthcare

May 2020
© Copyright 2020 Nishith Desai Associates            www.nishithdesai.com               

Investment in Healthcare
Legal, Regulatory and Tax Overview

May 2020

MUMBAI          SILICON VALLE Y          BANGALORE          SINGAPORE          MUMBAI BKC          NEW DELHI           MUNICH           NEW YORK

Privacy & Data:  
India’s Turn to 
Bat on the World 
Stage

May 2020
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Privacy & Data:  
India’s Turn to Bat  
on the World Stage 
Legal, Ethical and Tax 
Considerations

May 2020

MUMBAI          SILICON VALLE Y          BANGALORE          SINGAPORE          MUMBAI BKC          NEW DELHI           MUNICH           NEW YORK

3D Printing: Ctrl+P 
the Future 

April 2020
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3D Printing:  
Ctrl+P the Future 
A Multi-Industry Strategic, 
Legal, Tax & Ethical Analysis

April 2020

MUMBAI          SILICON VALLE Y          BANGALORE          SINGAPORE          MUMBAI BKC          NEW DELHI           MUNICH           NEW YORK

Dispute Resolution  
in India

April 2020
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Dispute Resolution  
in India
An Introduction

April 2020

MUMBAI          SILICON VALLE Y          BANGALORE          SINGAPORE          MUMBAI BKC          NEW DELHI           MUNICH           NEW YORK

Construction 
Disputes  in India

April 2020
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Construction Disputes  
in India

April 2020

MUMBAI          SILICON VALLE Y          BANGALORE          SINGAPORE          MUMBAI BKC          NEW DELHI           MUNICH           NEW YORK

Digital Health  
in India

April 2020
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Digital Health  
in India
Legal, Regulatory and Tax 
Overview 

April 2020

MUMBAI          SILICON VALLE Y          BANGALORE          SINGAPORE          MUMBAI BKC          NEW DELHI           MUNICH           NEW YORK

Introduction to  
Cross-Border  
Insolvency

April 2020© Copyright 2020 Nishith Desai Associates            www.nishithdesai.com               

Introduction to  
Cross-Border  
Insolvency

April 2020
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Research @ NDA
Research is the DNA of NDA. In early 1980s, our firm emerged from an extensive, and then pioneering, research 
by Nishith M. Desai on the taxation of cross-border transactions. The research book written by him provided the 
foundation for our international tax practice. Since then, we have relied upon research to be the cornerstone of our 
practice development. Today, research is fully ingrained in the firm’s culture. 

Our dedication to research has been instrumental in creating thought leadership in various areas of law and pub-
lic policy. Through research, we develop intellectual capital and leverage it actively for both our clients and the 
development of our associates. We use research to discover new thinking, approaches, skills and reflections on ju-
risprudence, and ultimately deliver superior value to our clients. Over time, we have embedded a culture and built 
processes of learning through research that give us a robust edge in providing best quality advices and services to 
our clients, to our fraternity and to the community at large.

Every member of the firm is required to participate in research activities. The seeds of research are typically sown 
in hour-long continuing education sessions conducted every day as the first thing in the morning. Free interac-
tions in these sessions help associates identify new legal, regulatory, technological and business trends that require 
intellectual investigation from the legal and tax perspectives. Then, one or few associates take up an emerging 
trend or issue under the guidance of seniors and put it through our “Anticipate-Prepare-Deliver” research model. 

As the first step, they would conduct a capsule research, which involves a quick analysis of readily available 
secondary data. Often such basic research provides valuable insights and creates broader understanding of the 
issue for the involved associates, who in turn would disseminate it to other associates through tacit and explicit 
knowledge exchange processes. For us, knowledge sharing is as important an attribute as knowledge acquisition. 

When the issue requires further investigation, we develop an extensive research paper. Often we collect our own 
primary data when we feel the issue demands going deep to the root or when we find gaps in secondary data. In 
some cases, we have even taken up multi-year research projects to investigate every aspect of the topic and build 
unparallel mastery. Our TMT practice, IP practice, Pharma & Healthcare/Med-Tech and Medical Device, practice 
and energy sector practice have emerged from such projects. Research in essence graduates to Knowledge, and 
finally to Intellectual Property. 

Over the years, we have produced some outstanding research papers, articles, webinars and talks. Almost on daily 
basis, we analyze and offer our perspective on latest legal developments through our regular “Hotlines”, which go 
out to our clients and fraternity. These Hotlines provide immediate awareness and quick reference, and have been 
eagerly received. We also provide expanded commentary on issues through detailed articles for publication in 
newspapers and periodicals for dissemination to wider audience. Our Lab Reports dissect and analyze a published, 
distinctive legal transaction using multiple lenses and offer various perspectives, including some even overlooked 
by the executors of the transaction. We regularly write extensive research articles and disseminate them through 
our website. Our research has also contributed to public policy discourse, helped state and central governments in 
drafting statutes, and provided regulators with much needed comparative research for rule making. Our discours-
es on Taxation of eCommerce, Arbitration, and Direct Tax Code have been widely acknowledged. Although we 
invest heavily in terms of time and expenses in our research activities, we are happy to provide unlimited access to 
our research to our clients and the community for greater good. 

As we continue to grow through our research-based approach, we now have established an exclusive four-acre, 
state-of-the-art research center, just a 45-minute ferry ride from Mumbai but in the middle of verdant hills of reclu-
sive Alibaug-Raigadh district. Imaginarium AliGunjan is a platform for creative thinking; an apolitical eco-sys-
tem that connects multi-disciplinary threads of ideas, innovation and imagination. Designed to inspire ‘blue sky’ 
thinking, research, exploration and synthesis, reflections and communication, it aims to bring in wholeness – that 
leads to answers to the biggest challenges of our time and beyond. It seeks to be a bridge that connects the futuris-
tic advancements of diverse disciplines. It offers a space, both virtually and literally, for integration and synthesis 
of knowhow and innovation from various streams and serves as a dais to internationally renowned professionals 
to share their expertise and experience with our associates and select clients. 

We would love to hear your suggestions on our research reports. Please feel free to contact us at 
research@nishithdesai.com
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