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1. Glossary of Terms

AERB Atomic Energy Regulatory Board

AIF Alternate Investment Funds

CAGR Compound Annual Growth Rate

cDSCO Central Drugs Standard Control Organization

Department of AYUSH

Department Of Ayurveda, Yoga And Naturopathy, Unani, Siddha And Homoepathy

DDT

Dividend Distribution Tax

DIPP Department of Industrial Policy and Promotion
Drugs Act Drugs and Cosmetic Act, 1940

FDI Foreign Direct Investment

FEMA Foreign Exchange Management Act, 1999
FIPB Foreign Investment Promotion Board

FVCI Foreign Venture Capital Investor

GAAR General Anti Avoidance Rule

ICDR Regulations

SEBI (Issue of Capital and Disclosure Requirements) Regulations, 2009

ICMR

Indian Council of Medical Research

IMA Indian Medical Association

INR Indian Rupees

IPO Initial Public Offering

IRDA Insurance Regulatory and Development Authority of India
IT Information Technology

LLP Limited Liability Partnership

MmCl Medical Council of India

MoHFW Ministry of Health and Family Welfare
NBFC Non-Banking Financial Company
NEHA National e-Health Authority

NOC No Objection Certificate

POEM Place of Effective Management

QiB Qualified Institutional Buyer

QIP Qualified Institutional Placement

RBI Reserve Bank of India

SEBI Securities Exchange Board of India
STT Securities Transaction Tax

Takeover Code

SEBI (Substantial Acquisition of Shares and Takeover) Regulations, 2011

usb

United States Dollars

VCF

Venture Capital Fund
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India, one of the biggest emerging markets,

is currently an important destination for foreign
direct investment (“FDI”). Despite India’s potential
to become one of the most dominant economies in
the world, its economic progress since gaining inde-
pendence in 1947 has generally been masked by a
perception of India being a closed, developing coun-
try. However, this perception has changed in the
recent past and India is today accepted as one of the

most stable and robust economies.

The healthcare sector as an industry is expand-

ing rapidly in India and has not been as severely
impacted by the economic slowdown as some of the
other industries. It comprises of hospital services,
diagnostic services, diagnostic products, medical
devices, medical technology, e-Health service, clini-
cal trial services, and clinical research organizations.
This sector is predominantly privatized with almost
75 to 8o percent of hospitals being managed by the
private sector.

This sector is expected to grow at a CAGR of 15 per
cent and will reach around USD 280 billion by 2020.
It is undergoing a metamorphosis by broadening the
focus of its services using technology, deliverables,
and newer applications. Hospitals that were con-
fined to a specified area with limited infrastructure
and services are now expanding, mainly due to the

foreign investment being received by the sector.

1. http//www.ibef.org/industry/healthcare-india.aspx

Provided upon request only

There is a need for an additional 600,000 to 700,000
beds in India over the next five to six years.” This
will lead to organic and inorganic expansion of
existing hospitals in India. India has witnessed the
emergence of various multi-specialty, single-spe-
cialty, and super-specialty hospitals in Tier 1 and
Tier 2 cities. These hospitals are predominantly

managed by corporates.

Foreign investors are playing a significant role in
the development of the hospital and diagnostic sec-
tor. According to data released by the Department
of Industrial Policy and Promotion (“DIPP”), hospi-
tals and diagnostic centers attracted foreign direct
investment of USD 3,133.81 million between April

2000 and June 2015.

2. Ibid

3. http//dipp.nic.in/English/Publications/FDI_Statistics/2015/
india FDI June2o15.pdf
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3. Opportunities

The Indian healthcare sector is ripe for expansion

and significant growth.

|. Hospitals and Infra-
structure

There is tremendous demand for tertiary care hospi-
tals and specialty hospitals in India and there is a gap
between the availability of beds and required beds.
The Indian medical tourism industry is expected to
reach USD 6 billion (around INR 36,000 crore) by
2018.* Due to increasing medical tourism, there isa
need to upgrade service standards and provide state-
of-the-art facilities to bring service levels on par with
global standards. This demand has created excellent

opportunities for investors.

Most healthcare players have been setting up addi-
tional facilities to cater to critical care or super-spe-
cialty healthcare and some leading hospital players
are aggressively raising funds for their expansion.
India is also witnessing growth in the medical infra-
structure sector, including advanced diagnostic
equipment. Separately, there is also a need for insti-
tutions that train professionals, both nursing and
paramedic, to overcome the shortage of trained pro-

fessionals in the health care sector in India.

The healthcare sector in India, especially hospital
services, is dominated by the private sector which
comprises of individual doctors or group of doctors
running clinics or private nursing homes, and var-
ious corporates or trusts running single-specialty/
multi-specialty hospitals. Hospitals in India oper-
ate under various models. We have described them
briefly below:

4. http//www.phdcciin/index.php?route=information/
news&news_id=68
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A.Trust and management
services company model

This model is the prevalent model in India and this

is how it works: A trust procures land from the gov-
ernment or local municipal body on a long lease and
constructs a hospital on thisland. The trust may then
manage the hospital itself or, if it does not have the
management capability, it may engage professional
service providers to run and manage the hospital.
Regarding profit sharing, several commercial models
have evolved. The challenges in this model are the
restrictions imposed in the lease by the government
body, such as restrictions on expansion and require-
ments of rendering services to poor patients. Another
challenge is employee management, as often the hos-
pital will have trust employees as well as management

company employees.

B.Corporate hospital model

Of late this model is becoming popular.

A company buys land, then constructs, sets up and
manages a hospital. This model requires more fund-
ing, on account of the land cost, and consequently,
reputed and well established corporate houses
would tend to use this model. In another allied
model, the corporate house sets up a trust and the
trust manages the hospital. The corporate house
may also hire a management services company

to run and manage the hospital. This model gives
more comfort to investors when compared to trust
models. Another recent trend is corporate hospitals
partnering with successful doctors/specialists. The
corporate house would acquire the doctor/special-
ist’s practice, and consequently its patients. This

also works very well from a branding perspective.
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C.Group of doctors’ model

This model is fast emerging in Tier 2 and Tier 3 cities.
Groups of successful doctors from different disci-
plines are joining hands to start large hospitals.

A partnership, LLP, or private limited company may
be used by the doctors who come together. Though
these doctors are comfortable with bank debt, they
seem to be increasingly amenable to private equity
investment as well. The challenge here is the rela-
tionship between company and doctors, especially
key doctors who are shareholders of the company or
partners. It is very important that these key doctors
are bound by an agreement to continue serving the
hospital.

Annexure A provides the schematic presentation of
these models.

Il. Technology driven ser-
vices

A significantly low presence of doctors in rural and
semi-urban areas has led to limited access to proper
healthcare facilities for people living in these areas.
Tele-medicine and e-Healthcare are considered to be
some solutions to this lack of access. The growth of
the IT sector in India (which plays a crucial role in
tele-medicine) has led to the emergence of this sector
in India. Tele-radiology has emerged very fast with
an increasing number of foreign hospitals active in
this space. These hospitals consult Indian experts

to provide opinions, i.e., on x-rays of patients in the
hospital. Many hospitals have adopted the public-pri-
vate partnership route to render services through
tele-medicine. Recently, the Ministry of Health and
Family Welfare proposed to set up the National
e-Health Authority (“NEHA”), which would be
responsible for the development of an integrated
health information system in India. This is

a welcome step that would help develop tele-medi-

cine in India.

[ll. Medical devices and
equipment

Generally speaking, a medical device includes any
instrument, apparatus, appliance, implant, material,
or other article, whether used alone or in combina-
tion, including the software intended by its manu-
facturer, to be used specially for human beings or
animals for one or more specific purposes. It also
includes a device which is a reagent, calibrator, con-
trol material, kit, equipment, or system, whether
used alone or in combination, intended to be used for
examination and providing information for medi-
cal or diagnostic purposes. ‘Medical device’ has been
defined in the Consolidated FDI Policy 2015 issued
by the DIPP. Investment in the medical equipment
manufacturing sector is one of the most attractive
areas for investment. The medical equipment manu-

facturing industry

5. http:/dipp.nic.in/English/Policies/FDI_Circular 2015.pdf
Medical device means:

a.  any instrument, apparatus, appliance, implant, material, or
other article, whether used alone or in combination, including
the software intended by its manufacturer, to be used specially
for human beings or animals for one or more of the specific
purposes of-

(aa) diagnosis, prevention, monitoring, treatment, or allevia-
tion of anydisease or disorder;

(ab) diagnosis, monitoring, treatment, alleviation of, or assis-
tance for, any injury or handicap;

(ac) investigation, replacement, modification, or support of
the anatomy or of a physiological process;

(ad) supporting or sustaining life;
(ae) disinfection of medical devices;

(af) control of conception,and which does not achieve its
primary intended action in or on the human body or
animals by any pharmacological, immunological, or met-
abolic means, but which may be assisted in its intended
function by such means;

b. anaccessory to such an instrument, apparatus, appliance, materi-
al, or other article;

c. adevice which is reagent, reagent product, calibrator, control ma-
terial, kit, instrument, apparatus, equipment, or system, whether
used alone or in combination thereof, intended to be used for ex-
amination and providing information for medical or diagnostic
purposes by means of in vitro examination of specimens derived
from the human body or animals.

The definition of medical device above would be subject to the
amendment in Drugs and Cosmetics Act.

© Nishith Desai Associates 2016
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is expected to grow in tandem with the hospital sec-
tor, which is expected to grow to USD 60 billion by
2016. The medical device sector has seen a signifi-
cant flow of investments over the past few years and
the government has allowed 100 percent FDI under
the automatic route. We have discussed the Indian
medical device sector in detail in a separate research
paper available here.
http://www.nishithdesai.com/fileadmin/user_
upload/pdfs/Research%20Papers/The_Indian Medi-
cal Device Industry.pdf

IV. Diagnostics

One also needs to pay attention to the segment of the
diagnostic and pathology centers which have begun
growing with rapid speed and are lucrative for FDL
These centers have expanded their service to include
all kinds of diagnostic services including cardiology

and neurology.

© Nishith Desai Associates 2016

V. Health Insurance

The percentage of the Indian population that has
been covered under health insurance is unfortu-
nately very insignificant. The domestic health
insurance business at INR 12,606 crore (USD 2.03
billion), accounts for about a quarter of the total
non-life insurance business in the country.” An
increase in people opting for health insurance has
been witnessed over a period of time. New products
that also cover certain ailments not covered earlier

are seeing more buyers of such insurance policies.

6. http://www.ibef.org/industry/insurance-sector-india.aspx
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4. Emerging Trends

|. Consolidation of hospi-
tals - A fast emerging
trend

As per the Indian Brand Equity Foundation, the health-
care industry size is expected to touch USD 160 billion
by 2017 and USD 280 billion by 2020.” The increase in
life style related diseases and an expanding middle class
have led to a growing demand for quality healthcare ser-
vices over the years. Unfortunately, India’s healthcare
infrastructure has been unable to keep pace with the
demand. The large gap in demand and supply of qual-
ity health care services and a growing capital demand
owing to operational costs and technology acquisitions
have pushed health care service providers to expand
inorganically by merging with competitors or by
accepting large capital injections.

Il. Emerging Tier 2 and Tier
3 cities

Recent times have witnessed tremendous growth in
secondary and tertiary care hospitals in Tier 2 and Tier
3 cities. The reasons for this trend are manifold. The

per-capita income of residents of Tier 2 and Tier 3 cit-

ies has increased significantly in the last decade, result-

ing in a significant increase in their capacity to pay
for healthcare. Another possible reason could be that
the markets in Tier 1 cities have reached saturation

because of an increase in competition, causing the seri-

ous players to explore opportunities outside the Tier 1
cities. The additional attraction of Tier 2 and Tier 3 cit-
ies is the availability of land, labour, electricity, etc. at
low cost. Yet another major factor that is playing a role
is the willingness of doctors who have been practicing
for along time and enjoying goodwill, to join hands to
start big hospitals.

7. See more at: http://www.ibef.org/industry/healthcare-india.aspxist-
hash.XtwkLsur.dpuf

lll. Inclination of doctors
towards debt funding

Debt finance is a major source of capital for the health-
care service industry. The borrower must offer primary
security and a collateral security before securing a loan.
Primary security is usually provided in the form of

a charge over the asset against which the loan is taken
and collateral security is usually given in form of a per-
sonal guarantee. The requirement to offer collateral in
the form of a personal guarantee is the biggest consider-
ation for promoters of small and medium scale hospi-
tals while accepting debt which, many a times, hinders
expansion. Recently, Non-Banking Financial Companies
(“NBFCs”) have emerged as preferred sources of debt-
funding since they usually do not insist on collateral

security.

Many new healthcare services are emerging quickly
and are looking for funding. Annexure B sets out some

of these healthcare services.

© Nishith Desai Associates 2016
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H. Investment in Healthcare Sector

|. Foreign Direct Invest-
ment

The economic reforms launched by the Government
of India since 1991 have resulted in substantial eco-
nomic growth and the integration of India into the
global economy. The pace of reforms has gained
momentum due to political stability and strong

industrial growth.

Foreign investment into India is governed by the
Foreign Exchange Management Act, 1999 (“FEMA?”),
the rules and regulations made by the Reserve Bank
of India (“RBI”), and the Industrial Policy and Proce-
dures issued by the Ministry of Commerce and Indus-
try through the Secretariat for Industrial Assistance,
DIPP.

The provisions pertaining to FDI are laid down in
Schedule I of FEMA (Transfer or Issue of Security

by a Person Resident outside India) Regulations, 2000.

While the DIPP issues policy guidelines and press
notes/releases from time to time regarding foreign
investment into India, it also issues a consolidated
policy on an annual basis (“Consolidated FDI Pol-
icy”). Currently, foreign investment is regulated by
the Consolidated FDI Policy of 2015.”

100 percent FDI is permitted in most sectors under
the automatic route, i.e., where prior approval of the
Foreign Investment Promotion Board (“FIPB”) is not
required. Currently, FDI is permitted up to 100 per-
cent under the automatic route in the hospital sector
and in the manufacture of medical devices.” In the
pharmaceutical sector, FDI is permitted upto 100 %
in Greenfield projects and 74% in Brownfield projects

under the automatic route and FDI beyond 74% in

8. Consolidated FDI Policy, Government of India, Ministry of Com-
merce & Industry, Department of Industrial Policy & Promotion,
SIA (FC Division), available at http://dipp.nic.in/English/Policies/
FDI Circular 2015.pdf

9.  http//dipp.nic.in/English/acts rules/Press Notes/pn2 2015.pdf

© Nishith Desai Associates 2016

Brownfield projects requires FIPB approval.”® Green
field projects are new projects that are coming up in
India while Brownfield projects are existing projects

in India.

The cap on FDI in the insurance sector has been
increased from 26 percent to 49 percent (under the
Automatic Route subject to approval/verification by
the Insurance Regulatory and Development Author-
ity of India (“IRDA”)) with the directive that the
ownership of the insurance company be retained

in Indian hands. This should lead to a growth in the

insurance sector.

ll. Foreign Venture Capital
Investment

Another vital means of investment into the health-
care, as well as medical and surgical appliances sec-
torsis through venture capital investment by entities
registered with the Securities Exchange Board of India
(“SEBI”) as foreign venture capital investors. While it
isnot mandatory for a private equity investor to reg-
ister as a Foreign Venture Capital Investor (“FVCI”)
under the FVCI regulations **, there are some sig-
nificant advantages to be gained by registering as an
FVCL An FVCI is exempt from compliance with the
pricing guidelines under the Consolidated FDI Policy
for the acquisition of securities at the time of entry as
well as for the transfer/sale of securities at the time
of exit. Secondly, in cases where the promoters of the
company intend to buy-back the securities from an
FVCI, they are exempted from making an open offer
under the Takeover Code."” It should be noted that
SEBI has been granting approvals to FVCIs only for
investments in certain identified sectors, amongst
them being research and development of new chem-

ical entities in the pharmaceutical sector, and units

10. http:/dipp.nic.in/English/acts_rules/Press_ Notes/pns_2016.pdf
11.  SEBI (Foreign Venture Capital Investor) Regulations, 2000.

12.  Reg. 10, Securities Exchange Board of India (Substantial Acquisi-
tion of Shares and Takeovers) Regulations, 2011.
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of SEBI registered Venture Capital Funds (“VCFs”). Fur-
ther, the Reserve Bank of India (“RBI”) has made recent
amendments to the foreign exchange control regula-
tions to permit FVClIs to invest in SEBI registered Alter-
nate Investment Funds (“AIFs”).">

Some of the benefits available to FVCIs are:

A.Free pricing

Registered FVCIs benefit from free entry and exit pric-
ing and are not bound by the pricing restrictions appli-

cable to the FDI investment route.

The exemption from pricing guidelines is a very signifi-
cant benefit from a FVCISs’ point of view, especially with
respect to exits from unlisted companies through stra-
tegic sales or through buy-back arrangements with the

promoters and the company.

B.Exemption under the Takeover
Code

SEBI has also exempted promoters of a listed company
from the public offer provisions in connection with any
transfer of shares of a listed company, from FVCIs to the
promoters, under the Takeover Code.

C.Status of QIB in IPOs

FVCIs registered with SEBI have been accorded Qual-
ified Institutional Buyer (“QIB”) status and are eligi-
ble to subscribe to securities in the IPO through the
book-building route.

13.  SEBlintroduced SEBI (Alternate Investment Funds) Regulations,
2012 to govern domestic pooling vehicles. RBI has issued Notifica-
tion no. FEMA. 355/2015 that permits AIFs and other investment
vehicles to accept foreign investments under the automatic route.

D.QIP route

FVCIs (as well as VCFs and AIFs) by virtue of being QIBs,
are eligible to subscribe to the securities of Indian listed
companies under the Qualified Institutional Place-
ment (“QIP”) route as prescribed under the SEBI (Issue
of Capital and Disclosure Requirements) Regulations,
2009 (“ICDR Regulations™). Under this route, there is
no lock-in on the securities allotted (as long as they are

traded on the stock exchange).

E.Lock In

Under the ICDR Regulations, the entire pre-issue share
capital (other than certain promoter contributions
which are locked in for a longer period) of a company
conducting an IPO is locked for a period of one-year
from the date of allotment in the public issue. How-
ever, Jan exemption from this requirement has been
granted to VCFs and FVClIs, provided the shares have
been held by them for a period of at least one year as

of the date of filing the draft prospectus with the SEBIL.
This exemption permits the FVCI to exit from its invest-

ments, post-listing.

© Nishith Desai Associates 2016
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0. Legal and Regulatory aspects

The healthcare sector in India is highly regulated. It is
governed by a host of laws that govern the establish-
ment of hospitals, services offered, medical profession-
als, as well as additional services offered by the hospital

such as cafeteria, pharmacy, ambulance, etc.

|. Authorities

The following authorities regulate healthcare sector in
India:

Ministry of Health and Family
Welfare (“MoHFW?”):

= Department of Health
= Department of Family & Welfare
= Department of AYUSH

= Central Drugs Standard Control Organization
(“CDSCO”)

= Narcotic Controls Bureau

State level and Local Authorities:

= Pollution control boards

= Biomedical waste Disposal
= CDSCO (State)

= Municipal Corporation

= Municipality

Other Institutions/Organizations:
= Indian Council of Medical Research (“lICMR”)
= Medical Council of India (“MCI”)

= Indian Medical Association (“IMA”)

© Nishith Desai Associates 2016

= Atomic Energy Regulatory Board (“AERB”)
= Department of Industrial Policy and Promotion

= Foreign Investment Promotion Board

Il. Hospitals

As a part of the due diligence of a hospital, the inves-
tor should typically ensure that the investee entity has
complied with all applicable laws. There are multiple
laws that govern the sub-sets of the healthcare sector,
and there are a multitude of permissions and licenses
that are required to be obtained. Such permissions and

licenses include:
= Municipal permission for construction;

= Consent from State Pollution Control Board to estab-
lish and operate facility under the Water (Preven-
tion and Control of Pollution) Act, 1974 and Air (Pre-
vention and Control of Pollution) Act, 198T;

= Fire safety Approvals;
= Municipal Trade license (State Specific);

= Registration under shops and establishment legisla-

tion specific to the State;

= Registration of facility with State Government /
Authority as a private medical establishment (State

Specific);

= Registration under the Prenatal Diagnostic Tech-
niques (Regulation and Prevention of Misuse) Act,
1994 and corresponding registration of ultrasound

machine with appropriate authority under the Act;

= Compliance with Medical Termination of Preg-
nancy Act, 1971;

= Authorization for operation of a facility for gen-
eration, collection, reception, storage, transporta-
tion, treatment, and disposal of bio-medical wastes
under Bio-Medical Waste (Management and Han-



dling) Rules, 1998 of the Environmental Protection
Act 1986 from the Pollution Control Board and cor-
responding compliances;

License to store compressed gas in pressure vessels;

Approval from State Food and Drug Administration
to obtain and possess certain category of drugs for

use on patients;

License to operate X-Ray, CT Scan as well as Cathlab
from AERB;

License to operate a blood bank from State Food
and Drug Administration for procession of whole
human Blood for preparation for sale or distribution

of its components;
Narcotic drug license;

Permit for the purchase and possession of dena-

tured spirit;

Registration under various applicable Labour Laws;

and

Registration under various direct and indirect Tax

statutes.

The medical device industry was not regulated in India,
which led to the import and manufacturing of devices
which did not meet globally acceptable standards. The
Central Government of India issued notifications in
the years 2005 and 2010 (“Notifications”), to regulate
the manufacture, sale, and distribution of certain ster-
ile medical devices (“Regulated Devices”),"* as “drugs”,
as per the Drugs and Cosmetic Act, 1940 (“Drugs
Act”).”5 In March 2006, the government issued guide-
lines for the import and manufacture of medical
devices. These guidelines have been further supple-
mented by revised guidelines on the manufacturing

of medical devices in India dated January 1, 2013 and

a document containing frequently asked questions on

14. Alist of these devices is available on the website www.cdsco.nic.in

15. The Drugs Act is the relevant legislation that regulates the manu-
facture, sale, distribution and import of pharmaceutical products in
India.
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registration and import of medical devices in India on
February 21, 2013. These notifications and guidelines
are available on the CDSCO official website.

The CDSCO has clarified, through an office memoran-
dum dated January 8, 2013, that the import of medi-

cal devices, which are not Regulated Devices, will not
require prior NOC from it. Therefore, devices that are
not Regulated Devices are not regulated in any manner.

The issuance of the Notifications to identify Regulated
Devices as “drugs” was the first step towards regulating
medical devices in India. However, larger issues still
remain to be addressed, such as rules relating to prod-
uct standards, safety, clinical trials, and manufacturing

practices for each of the Regulated Devices.

The Ministry of Health and Family Welfare has now
approved certain procedures to be adopted with respect
to licensing of import, as well as the manufacturing of
Regulated Devices in the country. For manufacturing
and/or assembling medical and surgical appliances, the
standards are prescribed under the Drugs Act, and the
manufacturer/assembler should primarily obtain

a license under this law. The standards prescribed under

the Bureau of Indian Standards must also be adhered to.

16. www.cdsconic.in

17.  Rule 109-A and 125 A, Drugs and Cosmetics Rules, 1945.
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/. Taxation in India

|. Corporate Tax

Income tax in India is levied under the Income

Tax Act, 1961. While residents are taxed on their
worldwide income, non-residents are only taxed on
income arising from sources in India. A company

is said to be resident in India if it is incorporated in
India or its place of effective management (“PoEM”)
is situated in India. POEM has been defined to be

a place where key management and commercial
decisions that are necessary for the conduct of busi-

ness of an entity as a whole are, in substance made.

Resident companies are taxed at the rate of 30%,""
while non-resident companies are taxed at the rate
of 40%. A minimum alternate tax is also payable, by
resident and, in certain circumstances, non-resident

companies, at the rate of around 18.5%."%

The Finance Minister in his budget speech

in 2015 had proposed to reduce the headline domes-
tic corporate tax rate from 30% to 25% over the

next four years, coupled with the rationalization

and removal of various exemptions and rebates. The
Finance Act, 2016 hasinitiated this gradual reduction
in the corporate tax rate. Manufacturing entities set
up on or after March 1, 2016, may opt to be taxed at
alower rate of 25% subject to certain conditions. Fur-
thermore, the headline domestic corporate tax rate
has been lowered to 29% for those domestic compa-
nies whose turnover in the financial year 2014-15 did

not exceed INRj5 crores (approx. USD 8o0k).

[I. Dividends

Dividends distributed by Indian companies are sub-
ject to a dividend distribution tax (“DDT”) at the rate
of 15% on a grossed up basis, payable by the com-

18.  Unless otherwise specified, all tax rates are applicable to
Assessment Year 2017-2018 and are exclusive of surcharge and
education cess.

19.

© Nishith Desai Associates 2016

pany. Further, an additional dividend tax (“ADT”) at
the rate of 10% is payable on dividends received by
aresident individual or firm, where the amount of
dividend received exceeds INR 1 million. However,
no further Indian taxes should be payable by share-
holders not being individuals or firms, on such divi-
dend income once DDT is paid. An Indian company
would also be taxed at the rate of 20%, on a grossed
up basis, on gains arising to shareholders from distri-
butions made in the course of a buy-back or redemp-

tion of unlisted shares.

lll. Interest, Royalties &
Fees for Technical Ser-
vices

Interest earned by a non-resident may be taxed at
rates ranging between 5% to around 40%, depending
on the nature of the debt instrument and the nature

of the investor.

The withholding tax on royalties and fees for techni-
cal services earned by a non-resident is 10%. These
rates are subject to available relief under an applica-
ble tax treaty. The scope of royalties and fees for tech-
nical services under Indian domestic law is much
wider than what is contemplated under most tax
treaties signed by India.

IV. Capital gains

Tax on capital gains depends on the period of hold-
ing of a capital asset. Short term gains may arise if the
asset is held for a period of less than 36 months (12
months in the case of listed securities and 24 months
in the case of shares of an unlisted company). Long
term gains may arise if the asset is held for a period
of 36 months or more (12 months in the case of listed
securities and 24 months in the case of shares of an
unlisted company). Long term capital gains earned

by a non-resident on sale of unlisted securities are

11
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taxable at the rate of 10%. Long term gains on the
sale of listed shares on a stock exchange are exempt
and only subject to a securities transaction tax
(“STT”). Short term capital gains earned by
anon-resident on (i) the sale of listed shares (subject
to STT) are taxable at the rate of 15%, or (ii) the sale
of any other type of security or capital asset are tax-
able at the ordinary corporate tax rate (30% for resi-

dents, and 40% for non-resident).

India has also recently introduced a rule to tax non-
residents on the transfer of securities of a foreign
company where the foreign company derives sub-
stantial value (directly or indirectly) from assets situ-

ated in India.

V. Withholding taxes

Tax would have to be withheld at the applicable rate
on all payments made to a non-resident, which are tax-
able in India. The obligation to withhold tax applies

to both residents and non-residents. Withholding tax
obligations also arise with respect to specific pay-
ments made to residents. Failure to withhold tax could

result in tax, interest and penal consequences.

VI. Patent Box Regime

The Finance Act, 2016, to boost indigenous research
and development in inter alia the pharmaceutical
industry, has proposed to introduce a new pat-

ent box regime under which worldwide income
received by way of royalty in respect of a patent
developed *° and registered in India should be sub-
ject to tax on a gross basis at a concessional rate of
10%. There is a clear requirement that the patent
must be registered’ in India in order for the royalty
to be eligible to a concessional tax rate and resident
inventors who have filed for patents in offshore
jurisdictions rather than under the Patents Act will

not be eligible for this proposed benefit.

20.  “Developed” has been defined to mean “the expenditure
incurred by the assessee for any invention in respect of which
patent is granted under the Patents Act”)
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VIl. Double tax avoidance
treaties

India has entered into more than 8o treaties for
avoidance of double taxation. A taxpayer may be
taxed either under domestic law provisions or the tax
treaty to the extent that it is more beneficial.

A non-resident claiming treaty relief would be
required to file tax returns and furnish a tax resi-
dency certificate issued by the tax authority in its
home country. The tax treaties also provide avenues
for exchange of information between States and

incorporate measures to curb fiscal evasion.

VIIl. Anti-Avoidance

A number of specific anti-avoidance rules apply to
particular scenarios or arrangements. This includes
elaborate transfer pricing regulations which tax
related party transactions on an arm’s length basis.

India has also introduced wide general anti avoid-
ance rules (“GAAR”) which provide broad powers to
the tax authorities to deny tax benefits on the basis
of ‘impermissible avoidance arrangements’. GAAR is
set to come into effect from April 1, 2018 and would

override tax treaties signed by India.

IX. Structuring invest-
ments

Foreign enterprises could make investments into the
Indian companies through an intermediate holding
company set up in a tax friendly jurisdiction. India
has a wide treaty network and the judicious use of
an appropriate offshore jurisdiction could result in
benefits for the foreign company, such as a reduced

or nil-rate of

© Nishith Desai Associates 2016



tax on capital gains income, reduction in withhold-
ing tax rates, etc. The choice of an offshore .entity
would depend on the benefits available under the
treaty between India and the offshore jurisdiction
and the domestic tax laws of that jurisdiction. Addi-
tional concerns include economic stability, invest-
ment protection, corporate and legal system, avail-
ability of high quality administrative and legal

support, banking facilities, reputation and costs, etc.

Over the years, a major bulk of investments into
India has been structured from countries such as
Mauritius, Singapore, and Netherlands, which have
been chosen for their favorable tax treaties with
India. Till recently and subject to certain conditions,
under the tax treaties with India, investments from
Mauritius and Singapore benefited from an exemp-
tion from capital gains tax in India. However, fol-
lowing the conclusion of a Protocol between Indian
and Mauritius amending the India-Mauritius tax
treaty, this exemption will no longer be available
with effect from April 1, 2017. Under the terms of the
amended treaty, India shall have the right to tax capi-
tal gains arising to a Mauritian resident from the sale
of shares of an Indian company acquired on or after
April 1, 2017. However, gains arising from the sale of
shares of an Indian company purchased before April
1,2017 should continue to be exempt from capital

gains tax in India.

Due to the relationship between the India-Mauritius
tax treaty and the India-Singapore tax treaty, the erst-
while exemption available to a resident of Singapore
from Indian capital gains tax arising on the sale of
shares of an Indian company shall also fall away on
March 31, 2017. However, media reports suggest that
the Indian government has reached out to the Singa-
pore government to renegotiate the India-Singapore
tax treaty along the lines of the amended India-Mau-

ritius tax treaty.

The changes brought about by the Protocol also make
debt structures based out of Mauritius lucrative, since
interest income earned by a Mauritius resident from
Indian debt holdings should be subject to a reduced
withholding tax rate of 7.5%. Debt investments made

from the Netherlands may also benefit from a lower

© Nishith Desai Associates 2016

10% withholding tax on interest payment, as well as
alimited capital gains tax exemption. Further, Neth-
erlands, being an EU nation, is entitled to the benefi-

cial treatment permitted between EU nations.

A number of indirect or consumption taxes are levied
at the central and state level. Value Added Tax (VAT)
is levied on the sale of goods within a particular

State and rates may vary anywhere from 0%-1% to
4%-12.5%. Central Sales Tax (CST) is imposed on the
sale of goods in the course of inter-State trade or com-
merce. Central VAT is a duty of excise which is levied
on all goods that are produced or manufactured in
India. Further, service tax is payable on all services
other than those specifically exempted or set out in
anegative list. The current rate of service tax is 14%
payable by the service provider. The government has
also introduced a new Goods and Service Tax (GST)
which will consolidate all indirect taxes. Currently,
itis uncertain whether the Government will be able

to push the GST regime from April 1, 2016.

Capital expenditure incurred in setting up a hospi-
tal with capacity of 100 beds or more is fully deduct-
ible. A five year tax holiday was available in respect
of profits derived operation and maintaining hos-
pital located anywhere in India other than certain
excluded areas (mainly larger / metropolitan cities)
subject to the satisfaction of conditions including
capacity of 100 beds and above. This tax holiday
however only applies to hospitals constructed before
March 31, 2013. Subject to certain conditions, tax
exemptions are available for hospitals that are chari-

table and not-for-profit.

An exemption from service tax has been provided
with respect to health care services by a clinical
establishments (including hospitals, nursing homes,

clinics, etc.), authorized medical practitioners or

21.  Additional cess of 1% is also applicable, making the effective
service tax rate 15%.
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paramedics. An exemption from service tax has been
provided with respect to health care services by a clinical
establishments (including hospitals, authorized medical
practitioners, para medics, nursing homes, clinics, etc.),
authorized medical practitioners, or paramedics. This
exemption is also extended to services in relation to
ambulance services provided to transport patients to and
from a clinical establishment,’” and to life insurance pro-

vided by way of Varishtha Pension Bima Yojna.”?

Recently, exemptions have also been granted from basic
customs duty of 5%, countervailing duties (CVD) on

an artificial heart (left ventricular assist device),”* and
life-saving drugs and medicines imported by an indi-
vidual for personal use.?> Further exemptions from
CVD and special additional duty (SAD) have also been
granted on specified raw materials used in the manufac-

ture of pacemakers, subject to certain conditions.*®

22.  Notification No.6/2015-Service Tax, dated 1st March 2015
23, Id.

24. Notification No.10/2015- Customs, dated 1st March 2015
25.  Notification No. 12/2012- Customs, dated 17th March 2012

26.  Supranoteg
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The Ministry of Finance has also introduced a reduc-
tion in basic customs duty from 5% to 2.5% on specified
inputs for use in the manufacturing of flexible medical
video endoscopes’’ and a reduction in basic excise duty

from 24% to 12.5% on chassis for ambulances.**

In an effort to increase health insurance coverage to

a greater part of the population, the government has
introduced deduction of up to INR 30,000 incurred as
medical expenditure for an individual or his family,

on health insurance premiums paid by individuals

or by individuals on behalf of their families.*® Similar
deductions have been put in place for senior citizens.
Individuals are also allowed to deduct INR 50,000 for
expenditures, in respect to maintenance and medical
treatment of persons with disability (INR 100,000 in the

case of persons with severe disabilities).>°

27.  Supranoteg

28.  Notification No.12/2015-Central Excise, dated 1st March 2015
29. Section 80D of ITA

30.  Section 80DD of ITA

© Nishith Desai Associates 2016



Investment in Healthcare Sector in India

8. Issues and Concerns

Investments in hospitals carry a host of potential issues
which an investor needs to be aware of and concerned
with. As mentioned earlier, the hospital sector is

a highly regulated sector in India and hence conduct-
ing proper due diligence for regulatory approvals and

licenses is very crucial.

The major issues that can seriously impact functional-
ity of the hospital arise from non-compliance with the
Pre-conception and Pre-natal Diagnostic Techniques
Act, 2003, Medical Termination of Pregnancy Act, 1971,
Biomedical Waste Disposal, Drugs and Cosmetic Acts
for pharmacy, and Atomic Energy Regulatory Board

as well as other environmental consents.

© Nishith Desai Associates 2016

Participation of the hospital in clinical trials poses
another challenge in view of recent changes in the law
regarding compensation to human subjects in clinical
trials. It is very important to understand the liabilities of

the investigator and the hospital.

Another factor that poses issues and concerns is the
operating model of the hospital. Models where hospi-
tals are owned by trusts and managed by hospital man-
agement companies may lead to certain concerns from

an investment perspective.
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9. Other developments

The Central Government has enacted the Clinical
Establishments (Registration and Regulation) Act,
2010°" to provide for registration and regulation of
all clinical establishments in the country. The act
prescribes the minimum standards for facilities and
services provided by them. The Act has taken effect
in four States namely; Arunachal Pradesh, Himachal

Pradesh, Mizoram, Sikkim, and all Union Territories

31.  Available at http:/clinicalestablishments.nic.in/WriteReadData/969.

pdf
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since 1st March, 2012. Though this is a welcome step
for increasing the standard of healthcare in the coun-
try, on the downside, it may act as another additional
hurdle from the perspective of an investor intending
to set up clinical establishment as the compliances

required under this law are quite onerous.

© Nishith Desai Associates 2016
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10. Conclusion

There are many positive implications of foreign
investment in hospitals and other healthcare services
especially medical device, diagnostics, and e-Health.
One major impact foreign investment would have is
the creation of the necessary infrastructure. Invest-
ments are also needed beyond the metropolitan areas
to expand access to healthcare. In addition to helping
increase physical capacity in the healthcare sector (such
as increasing the number of hospital beds, diagnostic
facilities, and increasing the supply of specialty and
super-specialty centers), foreign investment can also
help in raising the standards and quality of healthcare,
in upgrading technology, and in creating employment
opportunities, with potential benefits to the health sec-
tor and the economy at large. However, the cost of med-
ical care should be affordable most importantly in the
Tier 2 and Tier 3 locations.

© Nishith Desai Associates 2016

There is a significant potential for growth in Tier 2 and
Tier 3 locations. Even though these Tier 2 and Tier 3
towns have a considerable number of primary health-
care centers, they lack quality healthcare services.
While Tier 2 and Tier 3 locations have lower popula-
tions when compared to a metropolitan area, they can
serve as quality healthcare units to the nearby smaller
villages and towns. Consequently, there is significant
activity in these locations by both national players as
well as regional hospitals who are either setting up
hospitals or even tying up with an existing hospitals in
these locations. However, a careful analysis and evalu-
ation is required in order to gain considerable returns

from these Tier 2 and Tier 3 locations.
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Annexure A

Schematic representation of various business models

Model: 1 Model: 1a
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© Nishith Desai Associates 2016



Investment in Healthcare Sector in India

Model: 3 Model: 3a
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19
© Nishith Desai Associates 2016



Provided upon request only

Annexure B

Medical Device and Diagnostics:
= Possible Targets

» Medical device companies

» Medical equipment companies
» Radio Imaging services

» Pathlabs

» National chains (less at the moment)

E-Health / Tele Medicine:

= Possible Targets

» Division of hospital rendering tele medicine services
(tele radiology)
» Standalone tele radiology companies

» Service providers companies (IT)

» Tele monitoring / health monitoring

Preventive & wellness Care:
= Possible Targets

» Nutraceuticals and herbals
» Dietary supplement companies

» Organic foods and health supplements companies

Day care / Short stay centers:

» Chain of existing centers
» Hospitals having potential to start such centers

» Surgery / specific discipline

20

Critical care centers:

» Emergency Operation Rooms and recovery centers
» Basic recovery centers

» Ambulance services

Geriatric care centers:

» General care

» Hospice centers

Physical therapy centers:

» Post trauma

» Post-surgery

General diagnostics:

» Neuro-physiology
» Advanced Radiology

» Hematology and Advanced Histopathology

Pain Clinics:

» Advanced pain relieving centers

Ancillary Care:

» Nursing

» Para medics services

» Hospital Management Services
» Medical tourism companies

» Hospital housekeeping

» Ambulance services

» Low cost health services

» Equipment leasing / services

© Nishith Desai Associates 2016
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The following research papers and much more are available on our Knowledge Site: www.nishithdesai.com
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September 2015
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India-Inc
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TITLE TYPE DATE
Thomas Cook — Sterling Holiday Buyout M&A Lab December 2014
Reliance tunes into Networkz8! M&A Lab December 2014
Sun Pharma —Ranbaxy, A Panacea for Ranbaxy’s ills? M&A Lab December 2014
Jet Etihad Jet Gets a Co-Pilot M&A Lab May 2014
Apollo’s Bumpy Ride in Pursuit of Cooper M&A Lab May 2014
Dggeo-USL— King of Good Times; Hands over Crown Jewel to M&A Lab May 2074
Diageo
Copyright Amendment Bill 2012 receives Indian Parliament’s IP Lab September 2013
assent
Public M&A'’s in India: Takeover Code Dissected M&A Lab August 2013
Flle. Foreign Application Prosecution History With Indian Patent IP Lab April 2013
Office
Warburg - Future Capital - Deal Dissected M&A Lab January 2013
Rea.l Financing - Onshore and Offshore Debt Funding Realty in Realty Check May 2012
India
Pharma Patent Case Study IP Lab March 2012
Patni plays to iGate’s tunes M&A Lab January 2012
Vedanta Acquires Control Over Cairn India M&A Lab January 2012
Corporate Citizenry in the face of Corruption Yes, Govern- September 2011

ance Matters!

Funding Real Estate Projects - Exit Challenges Realty Check April 2011
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Research @ NDA

Research is the DNA of NDA. In early 1980s, our firm emerged from an extensive, and then pioneering,
research by Nishith M. Desai on the taxation of cross-border transactions. The research book written by him
provided the foundation for our international tax practice. Since then, we have relied upon research to be the
cornerstone of our practice development. Today, research is fully ingrained

in the firm’s culture.

Research has offered us the way to create thought leadership in various areas of law and public policy. Through
research, we discover new thinking, approaches, skills, reflections on jurisprudence,

and ultimately deliver superior value to our clients.

Over the years, we have produced some outstanding research papers, reports and articles. Almost on

a daily basis, we analyze and offer our perspective on latest legal developments through our “Hotlines”. These
Hotlines provide immediate awareness and quick reference, and have been eagerly received.

Wealsoprovide expanded commentary onissues through detailed articles for publication in newspapers and peri-
odicals for dissemination to wider audience. Our NDA Insights dissect and analyze a published, distinctive legal
transaction using multiple lenses and offer various perspectives, including some even overlooked by the execu-

tors of the transaction.

We regularly write extensive research papers and disseminate them through our website. Although we invest
heavily in terms of associates’ time and expenses in our research activities, we are happy

to provide unlimited access to our research to our clients and the community for greater good.

Our research has also contributed to public policy discourse, helped state and central governments

in drafting statutes, and provided regulators with a much needed comparative base for rule making.

Our ThinkTank discourses on Taxation of eCommerce, Arbitration, and Direct Tax Code have been widely
acknowledged.

As we continue to grow through our research-based approach, we are now in the second phase

of establishing a four-acre, state-of-the-art research center, just a 45-minute ferry ride from Mumbai
butin the middle of verdant hills of reclusive Alibaug-Raigadh district. The center will become the hub for
research activities involving our own associates as well aslegal and tax researchers from world over.

It will also provide the platform to internationally renowned professionals to share their expertise

and experience with our associates and select clients.
We would love to hear from you about any suggestions you may have on our research reports.

Please feel free to contact us at

research@nishithdesai.com
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