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Crypto Regulation

MAKE HASTE SLOWLY ON CRYPTO

Hurry to push through the Crypto Bill resulted in hustling by lobbyists and a perception of environment
capture; more discussions and convergence of bonafide national and global stakeholders are required

werw skoch.in

& There isa whole &k What we don't k& Thereisa lack of kk Afossilised
gamut of perceived know is what we requlatory capacity. regulatory approach
value assets. We don't know. Instead Evenifyou banit, will not work. More
may miss out on a of thinking through there is no capacity to inputs and
legitimate assest class. (erypto), we may end enforce the ban. Far corvergence needed
Outright ban can't be a up over regulating, more discussions and from think tanks; e.g,,
response to the lack of which may then be global deliberations impact of dollarisation
understanding. difficult to manage. » are required. 9 of Crypto.
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66 Crypto exists asa &6 If it behaves like k& Countries need &6 Cryptoisapointof - 2
data object, whether a duck, we should to come together inflection for money

we like it or not. Do we regulate like a duck. on how to requlate? similar to moving to

really need additional A single regulator PM Modi stated that fiat currency. Digital
legislation or extending may not be possible, technologies like cumrency & bonds

existing one with A starting point Crypto can not be exist. Crypto only

smarter enforcement is could be an SRO with decided on by single changes underlying

the best course. »9 sound KYC norms. 99 country opinions. 33 technology. 39
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BACKGROUND ANALYSIS
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SKOCH OPPOSED COLLATERAL RESIDUAL Money laundering needs REl handles rupee stability  Use case based regulation
CRYPTO ] p DAMAGE PUSHBACK systemic reform and global by buying and sellin and taxation could
= PM cautions against 9 ¥ buying 9 apply
y . = ] action dollars - why not crypto! ® Whyis the need for a
. ﬁnﬂll}wﬂmnmm aypto 10l e g assets o B IRy, Hce g ® (rypto being there or not = Too small to matter separate policy?
iy Sy Ealiontobe i = et Saccleg has no relevance = How does RBI handle Three approaches:
= Alarming number of rewarked ® [ndia missing out on = Fiscal stability . E T
: ; i : ; . wen after demonetisation, fake currency? it islati
investorsnsmall towns . Puntive taxaton Percened Ve ASELS™ o ntemational onsensus  blackmoneythrivesand w ot happens when " ﬂ:.ﬂ“.‘ﬂi'“’."“'ln
sotse i e L LU b ) " Lackofrequlatory apacy  survives CBOC s convertible? . s
o i bl ) T i g ma e Lack of enforcement ® Monetary policy and = How to handle dollar m‘i?qmmﬂ "
Inmﬂdﬁﬂ ® Small investors ﬂ;iliﬂg in ® RBIstance on bangnl capacity fiscal risk is far too Fl’qﬁd stable coins? IE'QH s
= Opaque policy making large numbers strengthened exaggerated
5 aboul investor  protection, There are also doubls about  citizens, and much more, According

Th-: widespread adoption of
crypto and other digital assets
has pokarised opintons. with
some believing it to be the future of
monetary systems and others, who
see il as a ihreat to ithe financial
systems of the country. With the
meteoric rise of crypto, more than
20 mullien investors have joaned
the bandwagon, primarily from tier
2 and tier 3 wwns. While there is
no regulatony clamy, the question
of mvestor protection  also s
leoming karge. The 2022-23 budget
mxed all digital assetz m 307,
the punitive measure has left the
imvestors shocked,

l'l}'pll.u.'ul:l'l:m':.' foumd
acceplance in countries such as El
Salvador and the Central African
Republic as legal temder, it was
banmed owtright in China, Qatar
and lran, among others. And yet
there are other counirics like UAE
& Singapore that are looking
at regulating cryplocurmency o
become the crypto capitals of the

has

which iz mandated by SEBI and
fillowed by all exchanges in India.
Additionally, there are doubts about
how cryplocurrencies can be used
as a ool |'11r'i|'||."1::|| activities such as
money laundering and tax evasion
and perhaps cven MWW SErious
crames such as terror inancing,

There 15 no contesting the fact
that a large number of investments
in eryptocurrency in India have
come from people who might not
understand the risks associated
with it.

The only structured opposition
came from think tanks like SKOCH
{;ﬁ:ll.'lrl. which |:|:|_.:!|1:it:!|1|..1! the lack
of information regarding how the
tech worked and the risks that small
investors could Gce,

There was intense and ongoing
mismformution  peddling by the
industry  bobbyists who  claimed
that cryplocurrency was intrinsie
to Blockchain and the evelution
of the latter was dependent on the

RECOMMENDATIONS

® There is 3 need for transparent multi-stakeholder deliberations/
consultations and deep-dive discussions at a national and international

fewel,

® There has to be greater international cooperation between governments

with a more holistic approach.

® Global frameworks, standards, definitions, use cases and classification for

cryptocummendes to be accepted,

= Premature bans and knee-jerk reactions have to be avoided. While there
is litthe benefit in a premature ban of cryptocurrency, the country can
miss out on technological benefits, wealth and talent arising from the

innovation around cryplocurrency.

® We must build the requiatory capacity to be able to take decisions and

successiully enforce them.

® Use CBDC as a regulatory sandboa; if it works, private aryptocurrences
can work as well - clarity first, action later.

= A mechanism for investor protection needs tobe put in place immediately.

® The experience of knowledge-based think tanks having worked on

investor protection to be leveraged.

the capacity of existing regulators
such as the RBI and SEBI if they
can effectively manage the mpidly
cvolving nature of cryplocurmencics,

The preseni approach of the
govermment seems 10 be 10 gaupe
the Fesponse o a Bov Ermenl- s
CBDC and then take a call on private
cryplocumrencies.  Amar  Potnaik,
Member of Parliament, Rajya Sabha
sapd, *1"m certain that the BRI will
come with a CBDC because that
wotld actually act as a regulatory
sandbox to see how it playvs om
and then maybe it will get inlo the
issue of prvate cryplocurmency.
Yes, we are shori of time because
of the rapidly changing situmion.™
He furher said, “Ome of the
biggest constramts 15 the lck of
regulatony capacity.”

Classification of cryplocummency
is important 1o be able w regulate
il a% vou cannol regulate something
you cannot clearly define, classify
and understand, The classification

to Ltkarsh Sinha, Managing Dircctor
of Bexley Advisors, “A lot of 1he
blockchain companies that emerge
from this clutter on the other side,
will be the kind of companies thai
are fundamentally able to reshape
how we do business ;::]L1hu|l:.' and
generte long-term value,”

The discourse around private
cryplocurmencics in India lhas swayed
continuously in different directions
with calls for legalisation on one
side and complete bans on the other.
There hag o be a balanced and
rational approach 1o deal with these
issucs. Regardless of a ban, crypio
and related assets will continue (o
exist and a complete ban might only
give nse to analiemnate black-market,
over which the law enforcement
agencies and the govermmients might
have no control. Kimber expressed
his skepticism about the result of
total bans and said, “Cryplo-assets
would exist, imespective of any
legizlation or regulation because of

e b s upe e oo which T Thin s it o i lobbyies Itwasthefirstof is kind multl-stakeholder deep-dive 5% Sake S A as B IR e et ke D the traders
has raised pertineni  questions  claiming influence on policy making discussion on the SUh]Eft that is impacting various relevani instituiion would be besi While banning or accepance
hke “should crypto be banned or  and back channel diplomacy, This mmentﬁ,and geugraphie; worldwide. In addition to suited (o regulate it Forexample, in  isn't  recommended  until  proper
accepled”” and “how should it be  resulted in a significant push-back India, i it is weated as a currency, it international  consultations  are

classified and  thus I'!.:l'_lll.illl..‘!,!‘.l“
These were amongst some  of
the ssues about crypto that were
discussed threadbare at the India
Law Forum ofganised by SKOCH
Ciroup recently.

BACKGROUND

from the government

The Prime Minister's Office
(PMO) stepped in bo caution against
cryplocurrency and the RBI raised
inajor concems  regarding  such
assels, supporting a complete ban
of all such private virual curmencics
till such time clamty is reached.

Law Commission of UK, parliamentarians representing UK

and India participated in the dialogue. Legal practitioners

from US, UK and India assimilated the expert opinion and
country perspective from law point of view.

theres & ot more work 10 be

done around addressing some of

to an mappropriate understanding
of what it is. The same entity has

would be I'I.."iulljl[l.."\l! I:-:.-' RBI and il
15 geoepled as o secunty, then SEBI
would be looking mto regulations
about it. Vaibhav Parikh, Partner,
Nishith Desai Assoctates & Head
US Office, strongly advocated
for  regulating  cryvplocurmency
according to how i is used -

IJI.I‘JH.: a'IIII:t COMMmon rl':lllll.'“ (ukh ane
devised, Baroness Verma favoured
regulating the technology and getting
as much information about it as
possible through mili-akebolder
dialogues.

Echoing a similar  sentiment,
Gulshan Rai, Former Mational Cyber

The discourse around The 1551CS around  the unmiended consequences of  been referred 10 as a curmency, 4 “regulate it like it is behaving™, Security  Coordinator  sugpested
crypiocurrency,  particularly  in cryplocurrencies have widespread  cryplocurrency and agree upon ihe  token, a dighial assel, a store of = g that more research and information
India has been clouded by heavy  ramifications transcending  fact that there is a newd for soame value and even dita objects. As TOO BIG TO IGNORE was  needed before o decision
advertizing and promises of getting  geopraphical  boundanes. ThiE  regular  intemational agreements  Mathew Kimber, Lawyer at The There is a lot of noise interlinking  could be amved at - “clanty first,

rich quickly. Howewver, there are
some  fundomental issues linked
to this. The firsl issue is, what
are the unintcnded and hamnful
CORSGUEnOes ol the w i:|¢x"u’¢:|d
adoption of crypto. The second
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issue was highlighted by Baroness
Sandip Verma, a Member of the
House of Lords. She said, “We
don't have clear global recognition
trealies oF |cgix!:L‘Iim| el we've

signed regarding crypto. | think

& infoask

around it,”

WHO WILL REGULATE?

The technical nature of crypio
in :Llj-di.liq:ln (5] 1|w |'|i:|.».xi1.\:
misinformation peddling has led

Law Commission of England amd
Wales pointed out, It exists with
or without legislation.” Legislation
can limit mining, exchanges and
nu."n;|:|:|.|l| ;n.w.:q,."p'lilnl;\.:. il ok lhl;
crvplo itself,

skochtv

crypto and blockchain but in duc
course of time blockchain will
become a technological component
with diverse uscs in arcas such as
iEr conlraces, h,1|‘|ki||5. IsLInce,
government  benchit transfers 1o

cnchgroup

action later”, As RBI looks w roll
out a legal central bank-regulsed
digital curmrency (CBDC) with the
EOVCTMEnt s support, it can act as
) rcgu!:llnr}' :\.a|||:|.1'.||1!\ r4,1r :|!lr:|1.;.||4.'
cryplocumencics. ®
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