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Many a Slip: Enforcing Regulation

India Inc needs a strong
enforcement mechanism
1o go with a well-defined
regulatory structure

PRATIEHA JAIN

Successive corporate scams have pro-
mpted governments around the world,
including in ndia, to develop a strong-
erlegal and regulatory framework that
governs and regulaies business and
corporate transactions. Some of the
centralissues, while regulating the wo-
king of corporations, include the clar-
ity of laws, rules and regulations; roles,
responsibilities and jurisdictions of
regulatory institutions and cocrdina-
ticn among regulatory bodies,

First, let usloolk at the clarity of laws.
The purpose of a regulatory mechani-
5111 s to ensure proper conduct of busi-
ness fransactions without undermini-
ng efficiency and productivity With in-
consistent interpretation and enforee-
ment of laws and retrospective regula-
tory amendments, it is becoming incre-
asingly difficult for investors to plan
their sirategy to invest in India. Forex-
arnple, the income-tax department's ap-
proach in the recent Vodafone and Adi-
tva Birla Nuvo cases questioning the
established market practice of foreion
investors investing in India through a
Mauritius subsidiary to save on capi-
tal-gains tax at the timeof exit from the
investment has created uncertainty in
the investment climate in India.

Nearly 60% of foreign investiment in
India has been made through Mauriti-
us for overadecade, The income-tax de-
partment orders have left both Indian
corporates and foreign investors strug-
gling to understand what is an accept-
able form of tax structuring under 1
for investment in India. Similarly. re-
cently, the RE] has sent notices to a few
companies noting that put opticnsin fa-

vour of foreign investors, where the in-
vestor has the right to sell his shares to
the investes at a pre<determined price,
are consideral external commercial
borrowings and, as such, not permitted
under the Fema. Thess options have
been widely used by foreign investors
while investingin India. Sucha reinter-
pretation of existing market standards
can lead to loss of confidence in the leg-
al andregulatory structure, which may
have a direct effect on foreign direct in-
vestment coming into India. According
to the World hvestiment Report, 2011,
by Unctad, FDI has shrunk by more
than 1% inIndiain 2010,

Moving to the seeond issue of respon.-
sibilities of regulatory institutions, In-
dia fared well in the recent global eco-
nomic crisis largely due to robust
regulatory oversight of the Indian fi-
nancial sector by our regulators, Indi-
an regulators did not permit comples
over-the-counter  derivative fransac-
tions and subprime morigages, the two
main ecauses for the crisis on Wall
Strest. But on the 1lip side, right now
when India is well poised to become a
safe haven for FDI, largely due to its
oo performance during the global fi-
nancial crisis, lack of clarity of roles
and responsibilities of various regula-
tors and their jurisdiction has become
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acansefor concern and uncertainty
Instances of conflict over jurisdiction
among regulators and possible overre-
achofregulators into areas traditional-
Iy notcovered by them include Sebi and
the Insurance Regulatory Develop-
ment Authority (Irda) sparring over
jurisdietion, and Sebi claiming juris-
diction on the issue of optionally fully-
convertible debentur-

|| esbyvanunlistedentity
Whilethe Sebi  Significant effortisre-
and CClhave quired on the part of
appellate policymalkers todefine
bodieswhere  the powers of various
the former’s regulators eleady and
decisions can on the part of regula-
bechallenged, tors to  understand
the RBl does and stay within their
not have jurisdiction.

suchabody The recent Competi-

tion Commission of In-
dia's (CC1 order against DLE wherein
the CClchose to demonstrate regulato-
Ty selfresiraint in not expanding its
soope and jurisdiction to cover irregu-
larities committed by DLE that were
not ‘anti competitive’ is a welcome
trend, particularly when it could have
used the argument of the interests of
the consumer’, which is statutorily pro-
vided to CCTmore widely
Lastly coordination and interaction

among regulatory bodies is also vital,
given the overlapping jurisdiction of
various regulators, There are sectors
where such coordination has wored
smoothly To obtain a non-banking fi-
nance company registration from REILL
a financial firm will need clearance
frorn any other regulatorthat regulates
it. Thisclearance is secured by the REI
from various regulators and the appli-
cantdoes not have togo tomultiple reg-
ulators toobtain approval.

Howrever: there are other instances of
overdap of jurisdiction and lack of coor-
dination amaong regulators, which ma-
kesan investor runfrompillar to postio
get necessary approvals. For instance,
the department of industrial policy and
promotion, which comes under the
purview of the ministry of commerce
and industry, is mandated to formulate
policy for FIVL However: the implemen-
tation and approvalsforinvestmentare
the mandate of FIPE, which comes un-
der the purviesw of ministry of finance.
So,ifthereisaclarification required on
an aspect of FDI policy, there is lack of
clarity on who should be approached.
To eomplicate matters, since FDI po-
licies overlap with Fema, the FIPE asa
practice more often than not would
passa query to RBIHor theirview.

Going ahead, there is a clear need for
raticnalisation of jurisdictional autho-
rity of corporate regulations. It is imp-
erative foranywell-developedfinancial
systern to have a robust, transparent
and aceountable regulatory mechani-
sm. InIndia, our primary securities re-
oulator, Sebi, and the CCI have appel-
late bodies where the decisions made
bythese bodies can bechalleniged.

Howrevern the REI does not have such
an appellaie body, in which case the ag-
grieved party has torely on the discre-
tionary reliefs through writ petitions.
A welldefined regulatory  structure
with a strong and predictable enforce-
ment mechanism is the neel of the
hour for Indian financial markets.
(Theauwihor is headof banking, finance &
public policyat Nishith Desai Associaées)




