Nishith Desaiasseciates

LEGAL AND TAX COUNSELING WORLDWIDE

MUMBAI VALLEY BANGALORE SINGAPORE MUMBAI BKC NEW DELHI

Interesting Read

Funds Hotline

How Nishith Desai plans to take
social-sector practice in his law

firm to a different level
April 16, 2013

The Economic Times, March 27, 2012
FOREIGN DEBT ENCOURAGED - GOVERNMENT RATIONALISES DEBT ALLOCATIONS

Management by Trustin a

Democratic Enterprise: A Law Firm

At a time when India’s current account deficit stands at a record high, the Finance Minister has kicked Shapes Organizational Behavior to
of a spade of reforms to rationalize and simplify the route of debt investment into India. The Finance Create Competitive Advantage
Minister speaking at a conference on March 23, 2013 pointed out that the current account deficit can

be financed through foreign inflows, on account of which he announced a major rationalisation of Global Business and Organizational
foreign investment in government securities and corporate bonds. Accordingly, the various sub-limits Excellence, Sep 2009

for investment in debt in India have now been broadly merged into two categories — government debt
and corporate debt, vide two circulars issued by the Reserve Bank of India (“RBI")? and Securities and
Exchange Board of India (“SEBI”)® (together, referred to as the “Circulars”). More importantly, the
process for allocating limits through auctions has been liberalized significantly, as now until overall
investment reaches 90% of the total debt limit, investments can be made by eligible investors without
going through the auction process.
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Foreign Investment in rupee denominated debt instruments till date has been largely classified into International Financial Law Review
government and corporate securities. Under these two major classifications several sub-limits were (a Euromoney publication): Indian “
created with varying limits based on the investor, instrument, maturity, sector and lock-in etc., which Firm of the Year” (2012) for TMT
over a period of time became increasingly complex practice
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To broadly summarize the limits as they stood, the G-secs (or government securities) overall limit
stood at USD 25 billion with a split of USD 10 billion allotted to government securities and USD 15
billion allotted to government dated securities. Further, the corporate debt of USD 51 billion stood

L ’ o ) I ) practice
divided as follows — (i) Qualified Foreign Investors (“QFIs”) — USD 1 billion; (ii) non-infrastructure
sector corporate debt securities - USD 25 billon; and (iii) infrastructure sector - USD 25 billion. These Legal 500: Ranked in Tier 1 for Tax,
limits were in turn sub-classified based the factors mentioned above. The table herein below TMT and Investment Funds
illustrates the various broad categories in which the debt limits were categorized: (2011/2012)
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Post April 1, 2013, SEBI and RBI have vide the Circulars merged the existing debt limits into two
broad categories as under:
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(i) Government Debt limit: Government securities of USD 25 billion by merging the existing sub-
limits under Government securities, that is, (a) USD 10 billion for investment by foreign
institutional investors (“FlIs”) in government securities including treasury bills and (b) USD 15
billion for investment In government dated securities by Flls and long term investors; and

(ii) Corporate Debt Limit: Corporate debt of USD 51 billion by merging the existing sub-limits of
corporate debt, that is, (a) USD 1 billion for QFls, (b) USD 25 billon for investment by Flls and
long term investors in non-infrastructure sector and (c) USD 25 billion for investment by
FlIs/QFls/long term investors in infrastructure sector.

The table herein below (reproduced from the RBI circular) summarizes the revised position on debt

categories:
S. DEBT CAP CAP IN ELIGIBLE REMARKS
NO. | CATEGORY IN INR INVESTORS
uUsb
1 | Government 25 124,432 | Flls and QFIs | Eligible investors may invest in Treasury

Debt Bills only up to USD 5.5 billion within the
limit of USD 25 billion

2 | Corporate 51 244,323 | Flls and QFIs | Eligible investors may invest in
Debt Commercial Papers only up to USD 3.5
billion within the limit of USD 51 billion

Total 76 368,755

Limits available on tap

Previously an FlI / sub-account which had acquired or obtained investment limits from SEBI, had the
flexibility to reinvest into debt securities after the initial investment had been sold off or had matured,
subject to certain restrictions as stipulated in SEBI Circulars No. CIR/IMD/FIIC/1/2012 dated January
3, 2012, No. CIR/IMD/FIIC/22/2012 dated November 7, 2012 and No. CIR/IMD/FIIC/1/2013 dated
January 1, 2013 (together, the “SEBI Debt Limit Circulars”).

However, the Circulars have allowed Fll / sub-account, along with QFls to invest in corporate debt
without purchasing debt limits till the overall investment reaches 90% of USD 51 billion (i.e. USD 45.9
billion) after which the auction mechanism would be initiated for allocation of the remaining limits.
Further, it is provided that the facility of re-investment and the restrictions thereon as per SEBI Debt
Limit Circulars shall not apply to the limit held or investments made by Fll / sub account within the
initial 90% of the available debt investment limit of USD 51 billion for Corporate Debt (USD 45.9
billion).

CONCLUSION

The rationalization of sub-limits will be welcomed by FlIs and other investors who will now seek to
take up the under-utilized sub-limits through the “on tap” mechanism. With the finance minister
encouraging foreign rupee denominated debt to cope up the current account deficit, a larger number
of foreign players are likely to tap this route for investing into India.

Extending the same principle of usage of 90% of debt limits ‘on tap’ to the entire USD 51 billion limit,
is a huge boon to the investment community, especially on two counts — (i) this would reduce the cost
of the investor; and (ii) the investor would no longer be under an uncertainty as to whether would be
able to acquire the debt limits, which became a huge concern especially when the ability to re-utilize
the debt limits available was restricted under the SEBI Debt Limit Circulars.

Availability, allocation and expiry of debt limits and bidding for them were one of the largest
challenges that were keeping foreign investors from considering such listed debt instruments.
However, with such simplification and importantly buy-backs being now subjected to an additional tax
of 20%, foreign investors are likely to take the structured debt route for investing into India, especially
in those classes where returns are expected by way of cash up-streaming.

- Prasad Subramanyan, Deepak Jodhani, & Ruchir Sinha

You can direct your queries or comments to the authors

1 press Information Burea, Government of India, Rationalisation of Foreign Investment in Government Securities and
Corporate Bonds to be Operational by April 1, 2013: FM, available at http://pib.nic.in/newsite/mbErel.aspx?
relid=94260 (last visited on April 04, 2013).

2 Reserve Bank of India, A.P. (DIR Series) Circular No.94 dated April 1, 2013.

3 securities and Exchange Board of India, Circular CIR/IMD/FIIC/6/2013 dated April 1, 2013. (“SEBI Circular”)

AUQIO )

Budget 2013 - Technology and
QOutsourcing Industry: Legal,
Regulatory and Tax challenges,

Budget 2013: Impact on
International Business Community
with a special focus on Fund
Industry

Additional application filed in SC on
the case going on Additional
Spectrum issue,

NDAConnect

Connect with us at events,
conferences and seminars.

NDAHotline

Click here to view Hotline archives.

Video m«

Round Table + Webinar -
Discussion on Competition Law in
India

Part |, Part Il and Part Ill

April 06, 2013

Should Inheritance Tax Be

Reimposed ?

Mahesh Kumar on NDTV Profit,
January 28, 2013

Page

2/2


mailto:Prasad.Subramanyan@nishithdesai.com
mailto:Deepak.Jodhani@nishithdesai.com
mailto:Ruchir.Sinha@nishithdesai.com
http://pib.nic.in/newsite/mbErel.aspx?relid=94260
http://www.nishithdesai.com/0/1/?item=NDA+in+the+Media/Audio
http://www.nishithdesai.com/Audio/Audio_March1113.htm
http://www.nishithdesai.com/Audio/Audio_March0513.htm
http://www.nishithdesai.com/Audio/Audio_Jan2213.htm
http://www.nishithdesai.com/nda-Connect/NDA%20Connect-Main.htm
http://www.nishithdesai.com/nda-Connect/NDA%20Connect-Main.htm
http://www.nishithdesai.com/nishithdesai.htm
http://www.nishithdesai.com/nishithdesai.htm
http://www.nishithdesai.com/0/1/?item=NDA+in+the+Media/Video
http://www.nishithdesai.com/New_video/Vaibhav_Jan2213.htm
http://www.nishithdesai.com/New_video/April0613_Part1.htm
http://www.nishithdesai.com/New_video/April0613_Part2.htm
http://www.nishithdesai.com/New_video/April0613_Part3.htm
http://profit.ndtv.com/videos/we-mean-business

