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Revisiting the Indemnity vs Damages Debate

1. Revisiting the Indemnity vs Damages Debate

I. Introduction

Indemnity clauses are debated deeply and focused upon during negotiation of commercial contracts. Serious 

consequences can arise due to a poorly negotiated indemnity clause. But the question really is whether there is any 

reason to seek indemnity instead of resorting to claiming statutory damages under the Indian Contract Act, 1872 

(“Contract Act”) which is anyways available under law. What is there in an indemnity which is not covered under a 

remedy for damages? Is indemnity simply an agreement to cover damages suffered by a party? Can damages be 

contractually limited? How do liquidated damages differ from indemnity? What carve-outs and inclusions are necessary 

to have a water-tight indemnity or liability provision? This article focuses on answering few of such questions and 

outlining the negotiating strategies to be borne in mind for an indemnification clause to achieve its end.

II. Setting the Framework

At the outset, it is important to understand whether common law principles apply for interpreting indemnity clauses or is 

the Contract Act self-sufficient and exhaustive? The Bombay High Court in Gajanan Moreshwar Parelkar v. Moreshwar 

Madan Mantri 1 while interpreting indemnity provisions clearly held that the Contract Act is not exhaustive and common 

law principles are to be relied upon. Hence, unless there is a conflict with the Contract Act or any judicial decisions 

rendered by the Courts in India, the common law principles pertaining to interpreting contracts will continue to be 

applicable to indemnity provisions.

The statutory framework and the relevant sections in the Contract Act relating to damages and indemnity are set out in 

Annexure A.

III. Special Obligations that May Arise Pursuant to an 
Indemnity Clause

This section intends to highlight the distinction between an indemnity claim and a claim for damages. Firstly, third party 
claims are covered under an indemnity whereas damages can only be claimed against the promisor or the party who has 
made a promise under the contract. Secondly, indemnity claims can be made even prior to the party having suffered any 
actual loss. Thirdly, consequential, indirect and remote losses can all be claimed under an indemnity clause whereas the 
same is not sustainable under a damage claim. Fourthly, indemnity can be claimed for losses without demonstrating that 
the loss has arisen on account of breach of contract event whereas for damages, a clear connection and sufficient nexus 
between the breach of contract event and damage suffered has to be demonstrated. All of the above distinctions have 
been elaborated below:

A. Third Party Claims

As per section 124 of the Contract Act, a claim for indemnity arises due to “the conduct of the indemnifier or b y the 
conduct of any other person”. This is a major benefit of an indemnity over damages. Indemnity clauses shifts the entire 
risk of future loss to the indemnifier.

1. (1942) 44 BomLR 704.
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B. When does the indemnification obligation kick in?

The courts in India have time and again taken the position that an indemnity holder is entitled to sue the indemnifier 
even before incurring any actual damage or loss and that an indemnity is not necessarily given by repayment after 
payment.2 Hence, an indemnified party can call upon the indemnifier to make the payment once the liability has accrued. 
The concept of accrual of loss or liability and the attendant obligation to indemnify can be contractually agreed upon 
between the parties.

C. Are consequential or remote/ indirect losses covered? Does reasonability 
and foreseeability apply?

Under a claim for damages, the Contract Act only permits seeking compensation for any loss ‘which the parties knew, 

when they made the contract, to b e likely to result from the b reach of it’ at the time of entering into the contract3 which 

is commonly termed as the principle of contemplation of damages between the parties. Reasonable foreseeability 

is construed as the serious possibility of occurrence of loss and is often the test used for damages. Further, the 

damages claimed must be reasonable and hence damages may not be sustainable for loss of profit or opportunity costs 

ordinarily.4 Section 73 specifically states that, “Compensation is not to b e given for any remote and indirect loss or 

damage sustained b y reason of the b reach.” Hence, it specifically excludes any claim for remote or indirect losses.

No such restriction applies for an indemnity claim.5 Section 124 of the Contract Act defines a contract of indemnity as  

“a contract b y which one party promises to save the other from loss caused to him by the conduct of the promisor 

himself, or b y the conduct of any other person.” A claim for damages is subject to the ordinary rules of remoteness 

discussed whereas a claim for indemnity is not subject to the same rules. Thus, consequential, remote, indirect, and 

third party losses can all be claimed by the indemnified party unless specifically excluded in the indemnity clause.

D. Does duty to mitigate losses or the principles of causation/ onus to prove 
actual loss apply?

In the context of damages, the concepts of foreseeability, reasonability and remoteness bring along an interlinked 

concept of duty to mitigate. It covers within its ambit two broad principles: a) The claimant must take all reasonable 

steps to reduce or contain his loss; and b) The claimant must not act unreasonably so as to increase his loss.6 Section 

73 of the Contract Act itself embodies such a concept. It states that, “In estimating the loss or damage arising from a 

b reach of contract, the means which existed of remedying the inconvenience caused b y the non-performance of the 

contract must b e taken into account.” 7

2. See Jet Airways (India) Limited v. Sahara Airlines Limited and Ors, 2011 (113) Bom LR 1725, Khetarpal v. Madhukur Pictures, AIR 1956 
Bom 106. See also Osman Jamal and Sons Limited v. Gopal Purshattam, (1928) ILR Cal 262. “Equity has always recognized the existence 
of a larger and wider right in the person entitled to indemnity. He was entitled, in a Court of Equity, if he was a surety whose liab ility to pay 
had b ecome ab solute to maintain an action against the principal deb tor and to ab tain an order that he should pay off the creditor and 
relieve the surety (…) Indemnity is not necessarily given b y repayment after payment. Indemnity requires that the party to b e indemnified 
shall never b e called upon to pay”.

3. See Section 73 of the Indian Contract Act, 1872. See also Hadley v. Baxendale, [1854] EWHC J70 which forms the basis of unliquidated 
damages under the Contract Act. The observations of the court are as follows: “Where two parties have made a contract which one of them 
has b roken, the damages which the other party ought to receive in respect of such b reach of contract should b e such as may fairly and 
reasonab ly b e considered either arising naturally, i.e., according to the usual course of things, from such b reach of contract itself, or such as 
may reasonab ly b e supposed to have b een in the contemplation of b oth parties, at the time they made the contract, as the prob ab le result 
of the breach of it.”

4. Ruxley Electronics and Construction Limited v. Forsyth, [1996] AC 344.

5. Total Transport Corporation v. Arcadia Petroleum Limited, [1998] 1 Lloyd’s Rep. 351. See observations of Lord Justice Staughton wherein it 
is stated that, “Indemnity” may refer to all loss suffered which is attributable to a specified cause, whether or not it was in the reasonable 
contemplation of the parties.”

6. See Law of Contract (Lexis Nexis) 3rd Edition (2007).

7. See Explanation to Section 73.
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However, such an obligation may not arise in an indemnity unless specifically stated so in the indemnity clause. There 

exists no clear Indian jurisprudence on this point. However, the courts in United States have taken this position.8 The 

rationale behind it appears to be that in case of a claim under damages, there is an obligation to mitigate damages 

following the breach of contract event. However, in the instance of indemnity, a contract to indemnify is a separate 

contract in itself and hence the breach is refusal to indemnify itself rather than the specific event which led the 

indemnified party to seek the indemnity. The indemnity clause may therefore be construed as a claim for debt and not as 

a claim for damages and hence the duty to mitigate does not apply.

Similarly, unlike a claim for damages, where a clear connection and sufficient nexus has to be demonstrated between the 

breach of contract event and the damage suffered, the threshold to establish is much lower in case of an indemnity and 

there is no onus to prove actual loss before claiming indemnity. There is no direct case law on this point, however, this 

inference is drawn from the fact that an indemnity holder in India is entitled to sue the indemnifier even before incurring 

any actual damage or loss and that an indemnity is not necessarily given by repayment after payment.9

IV. Liquidated Damages V. Capped Indemnity Clause

Section 74 of the Contract Act deals with the concept of liquidated damages and states that, “If a sum is named in the 

contract as the amount to b e paid in case of such b reach, or if the contract contains any other stipulation b y way of 

penalty, the party complaining of the b reach is entitled, whether or not actual damage or loss is proved to have b een 

caused thereb y to receive from the party who has b roken the contract reasonab le compensation not exceeding the 

amount so named or, as the case may b e, the penalty stipulated for” In such a case, there may not be any necessity of 

leading evidence for proving damages, unless the Court arrives at the conclusion that no loss is likely to occur because 

of such breach or the happening of such an event. In Fateh Chand v. Balkishan Das 10, the Supreme Court held that 

in all cases where there is a stipulation in the nature of penalty, the court has jurisdiction to award such sum only as it 

considers reasonable, but not exceeding the amount specified in the contract.

However, a capped indemnity clause operates on a different footing as the concept of reasonability, foreseeability and 

remoteness applicable to a damage claim is not applicable to the adjudication of an indemnity claim. Hence, parties are 

likely to be able to claim far more through a capped indemnity clause compared to a liquidated damage clause.

V. Exclusive Remedy In Demnification Clause With 
Limitation Of Liability : Excludes Claim For Damages 
Under Indian Law

In order to contractually determine the extent of liability, parties may agree to limit their exposure to a well drafted and 

substantially limited indemnity provision largely immune from the discretion of the courts. An illustration for such a 

clause is set out below:

8. See Am. States Ins. Co v. Glover, 960 F. 2D (6th Circuit 1992) (“Failure to mitigate is not a defense to indemnity action”); See also Napier 
Elec. & Constr. Co.; 571 S.W.2.D 644 (“Indemnity Agreement terms determine nature of indemnitors which terms allow reimbursement of all 
payments made in good faith”).

9. See Jet Airways (India) Limited v. Sahara Airlines Limited and Ors, 2011 (113) Bom LR 1725, Khetarpal v. Madhukur Pictures, AIR 1956 Bom 
106. See also Osman Jamal and Sons Limited v. Gopal Purshattam, (1928) ILR Cal 262. “Equity has always recognized the existence of a 
larger and wider right in the person entitled to indemnity. He was entitled, in a Court of Equity, if he was a surety whose liab ility to pay had 
b ecome ab solute to maintain an action against the principal deb tor and to ab tain an order that he should pay off the creditor and relieve 
the surety (…) Indemnity is not necessarily given b y repayment after payment. Indemnity requires that the party to b e indemnified shall 
never b e called upon to pay”.

10. AIR 1963 SC 1405
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(a) Exclusive Remedy Clause: The clause should state that, “indemnity provided under this clause shall be its sole 

remedy in relation to the transactions contemplated under this agreement to the exclusion of all other rights and 

remedies (including those in tort or arising under statute)”; and

(b) Limitation of Liability: Limitation of liability clause which states that the total liability under the agreement shall be 

limited to the amount and conditions stipulated for the indemnity.

Currently there appears to be no clear jurisprudence that exists on the interpretation of exclusive remedy clauses. In 

the above construct, damages as a statutory remedy may not be completely ruled out, but since damages hinge on the 

principle of foreseeability, the courts may be inclined to rule that indemnity be used as the benchmark while determining 

the extent of damages.

VI. Negotiating an Indemnity Clause

A. From an indemnified party’s perspective

1. Usage of phrase “Hold Harmless” and “protect from liability”: It is important to avoid usage of terms “make good” 

or “compensate” as the courts may interpret it as covering claims only due to actual loss suffered by the indemnified 

party and not cover instances where the liability has accrued but no payment has been made. Hence, it is advisable to 

use the notion “Hold Harmless” instead to cover both the situations.11 Further, usage of phrase “protect from liability” 

ensures that the indemnifier has an added obligation of duty to defend cast upon him which requires the indemnifying 

party to defend the indemnified against covered third-party claims and potentially first party claims depending on the 

language included in the provision.

2. Obligation to defend begins from the moment any claim is made: Indemnification is an equitable remedy and is 

not to be merely used as a sword but also includes the obligation to shield the indemnified party. Therefore, the clause 

may provide that the right to defend the indemnified party by the indemnifying party shall kick in the moment any claim 

is made by any third party (whether the liability has accrued or not accrued). Sometimes, the indemnified party may 

want the claim to be settled instead of pursuing/prolonging the dispute as it may cause a reputational loss. In such an 

instance, the duty to defend may be interpreted as taking within its ambit an obligation to settle such claim and provide 

complete release to the indemnified party.

3. Give inclusive definition to phrases such as Losses or Liability: Since consequential, indirect and remote losses 

can be claimed under the indemnity clause, it is important to not give an exhaustive definition to Losses. Avoid usage of 

“Losses means” and rather use “Losses includes”.

4. Use “arising out of” instead of “result of” or “connection of”: Terms such as “a result of” or “connection of” require 

close nexus to be established. Hence, arising out of should be used which is given a broad interpretation by the courts 

and mere occurrence of the event would suffice.12

5. Tax Gross up: Since the indemnity payments are made due to breach of representations and warranties or breach of 

covenants in an agreement, it may be argued and stated that the indemnifying party absorbs the tax consequences of 

any indemnifiable loss. Indemnity payments may qualify as other income and may be subject to a 30% tax. Hence, the 

11. See Queen Villas Homeowners Association v. TCB Property Management, 2007 Cal. App. Lexis 470 wherein it has been observed that, “The 
words “indemnify” and “hold harmless” are not synonymous. One is offensive and the other is defensive -- even though b oth contemplate 
third-party liability situations. “Indemnify” is an offensive right, a sword which allowes an indemnitee to seek indemnification. Hold harmless” 
on the other hand is defensive which simply provides for a right not to be bothered b y the other party itself seeking indemnification.”

12. See Samways v. WorkCover Queensland and Ors. [2010] QSC 127. The relevant observations made by Applegarth J are enlisted as follows: 
“The words “arising out of” are wide. The relevant relationship should not be remote, but one of sub stance albeit less than required b y words 
such as “caused b y” or “as a result of”.
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indemnity payments are to be made in such a manner that the actual payment is equal to the payment due under the 

indemnity claim plus the amount of taxes payable with respect to its receipt.

However, a counter argument may be made that where actual loss is suffered by the indemnified party, then it actually 

reduces the amount to which the indemnified party would have been liable to be taxed, and hence the indemnifying 

party cannot be held liable for such an amount.

6. Claim Notice: Since an indemnity works very differently than a claim for damages, it is important to draft an 

indemnity clause in such a manner that the indemnity payment obligation triggers on issue of a claim notice. The clause 

should clearly state that upon the indemnified party giving a notice to the indemnifying party of any claim that may arise 

out of an indemnity clause, the obligation of the indemnifying party to make the payment shall become due and payable 

upon receipt of the notice or within a period of X days of receipt of such notice. Further, it may be stated that any delay in 

making any claims or giving a notice does not relieve the indemnifying party of such obligation.

7. Depositing the claim amount with the arbitrator: It may be stated that in case the claim amount is disputed by the 

indemnifying party and arbitration or any other mode of resolving dispute as provided in the agreement is invoked by the 

indemnifying party, then the claim amount shall be upfront deposited with the arbitrator. This is to be done in order to 

ensure that the indemnifying party has the capacity to pay if a successful award is decided in favor of the indemnified 

party.

8. Fraud and wilful negligence exclusion from any indemnity cap: Any wilful negligence, breach or fraud committed by 

the indemnifying party may be considered to be excluded from the indemnity cap, if any, agreed upon.

B. From an indemnifying party’s perspective

1. Setting out clearly the basket or deductible: Baskets and deductibles are designed to provide an indemnifying 

party with an assurance that it will not be bothered for frivolous claims. It is a common negotiating point between the 

parties to agree upon a basket or deductible. In the case of a deductible, the indemnifying party is only liable for the 

amount over and excess the deductible threshold whereas in case of a basket, the indemnifying party is liable for the 

entire amount once the basket threshold is hit.

2. Ensure that specific limitations/ exclusions are expressly put in a LOL clause: A limitation of liability clause is 

given an extremely strict interpretation since it is an exculpatory clause. Hence, any exclusions that are to be made from 

an indemnity clause are to be expressly set forth. Some of the exclusions that can be considered by the parties have 

been enlisted below:

 ■ Actual or Constructive knowledge qualifier: The indemnifying party may consider excluding claims for breach of the 

agreement to the extent the facts, matters, information or circumstances relating to the relevant claim is known to 

the indemnified party and hence, an actual or constructive knowledge qualifier may be added.

 ■ Net Financial Benefit: The indemnifying party may consider carving out a specific exclusion that it will not be liable 

for any net quantifiable financial benefit that could arise to the indemnified party from any loss suffered. For instance, 

where the amount for which indemnified party would otherwise have been accountable to be assessed for taxation is 

actually reduced or extinguished as a result of the matter giving rise to such Loss, then the indemnifying party should 

not be liable for such amount.

 ■ Contingent Liab ility exclusion: It is advisable to clearly state that the indemnifying party shall not be liable in respect 

of any liability which is contingent unless and until such contingent liability becomes due and payable.

 ■ Recovery only once for the same matter and Recovery covered under insurance policy: Since indemnity is a con-

tinuity obligation, it must be clearly stated that the indemnified party is not entitled to recover more than once in 
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respect of the same matter or the same event which has occasioned the loss. Similarly, it may be clearly stated that 

the indemnifying party shall not be liable in respect of any claim to the extent such losses are covered by a policy of 

insurance or can be recoverable from a third person.

 ■ Exclusion where provisions have already b een made: It can be stated that the indemnifying party shall not be held 

liable in respect of any claim if proper allowance, provisions or reserve is made in the accounts.

3. Duty to Mitigate: Unless specifically stated in the indemnity clause, there may not be any specific obligation cast 

upon the indemnified party to mitigate losses. Hence, the indemnifying party may negotiate and provide for a duty to 

mitigate in the indemnity clause.

4. Going for Limitation of Remedy clause: As mentioned earlier, contracts have limitation of liability clauses which 

simply limit the liability of the indemnifier but does not rule out other contractual remedies to be pursued against the 

indemnifier. However, if one is representing the indemnifier, it is advisable to go in for a ‘limitation of remedy’ clause 

which takes into its ambit both the limitation of liability and exclusive remedy clause and leaves no room for any 

ambiguity in interpretation.

5. Survival of Indemnity clause: While, parties may state that the indemnity clause will survive the termination of the 

agreement. However, from an indemnified party’s perspective, it is important that the survival clause is tailor made. For 

instance, it may be stated any indemnity claim arising out of breach of representations may be valid for a limited period 

of three years post the closing of the agreement.

VII. Remittance of Monetary Damages From a Resi-
dent to an on -Resident : Capital Account or Current 
Account Transaction

Quite often in instances of the indemnified party being a foreign entity, this question arises in India. Upon a review of the 

definition of capital account and current account transaction, no clear answer emerges. We briefly set out herein below 

the legal framework and our thoughts on this point.

Section 2 (e) of FEMA states that capital account transaction means:

“a transaction which alters the assets or liab ilities, including contingent liab ilities, outside India of persons resident 

in India or assets or liab ilities in India of persons resident outside India, and includes transactions specified in sub 

-section (3) of section 6.”

Section 2(j) of FEMA states that a current account transaction means a transaction other than a capital account 

transaction. 

All current account transactions are permitted, unless specifically restricted by Central Government whereas all capital 

account transactions are specifically prohibited unless specifically permitted. As permitted transactions, current account 

transactions require no prior regulatory approval.

Remittance of monetary damages/ payment of indemnity to a person resident outside India would not amount to 

alteration of resident Indian’s capital assets outside India. Therefore, it may not be construed as a capital account 

transaction.
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At this stage, it is pertinent to look at the Articles of Agreement of the International Monetary Fund (“IMF”) (“IMF 

Regulations”) which has been adopted by India and forms the basis of adoption of partial convertibility of Indian rupee 

by Reserve Bank of India (“RBI”). India joined the IMF in 1945, as one of the IMF’s original members. In 1994, India 

accepted the obligations of Article VIII of the IMF Articles of Agreement on current account convertibility. Article VIII of the 

IMF Regulations states that no member shall impose restrictions on the making of payments and transfers for current 

international transactions.

The Balance of Payments Manual published by IMF (“BOPM”) provides conceptual guidelines for compiling balance 

of payments statistics according to international standards, and importantly, includes detailed definitions for current 

and capital accounts and transactions. Indian authorities should place no restrictions if a transaction in question is 

considered a current account transaction under applicable IMF definitions.

BOPM identifies certain special characteristics of capital transfers to distinguish them from current transfers. A transfer 

in kind without a charge is a capital transfer when it consists of (i) the transfer of ownership of a nonfinancial asset 

(other than inventories, i.e., fixed assets, valuables, or nonproduced assets) or (ii) the forgiveness of a liability by a 

creditor when no corresponding value is received in return. Also, a transfer of cash is a capital transfer when it is linked 

to, or conditional on, the acquisition or disposal of a fixed asset (for example, an investment grant) by one or both parties 

to the transaction. Current transfers are all transfers which cannot be stated to be capital transfers.

“Payment of compensation” is included within the definition of current transfers in the BOPM. Paragraphs 12.55 and 

12.56 of the BOPM state that “payments of compensation” are current transfers. Included within the definition of 

“payment of compensation” are settlements agreed out of court or compensation for nonfulfillment of contracts not 

covered by insurance policies. Hence, an argument or view can be taken that the indemnity payments and payments of 

compensation pursuant to a court order or arbitral award are to be construed as current account transaction and not 

capital account transaction. However, in practice, banks during remittance of money prefer to seek clarification/ approval 

of RBI which is generally not denied.

– Satish Padhi, Ruchir Sinha & Vyapak Desai

You can direct your queries or comments to the authors
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Annexure A

The law governing claim for damages is set out in Sections 73 and Section 74 of the Contract Act. 

Section 73 of the Contract Act deals with unliquidated damages and reads as follows:

“When a contract has b een b roken, the party who suffers b y such b reach is entitled to receive, form the party who has 

broken the contract, compensation for any loss or damage caused to him thereby, which naturally arose in the usual 

course of things from such breach, or which the parties knew, when they made the contract, to be likely to result from the 

breach of it.

Such compensation is not to be given for any remote and indirect loss of damage sustained by reason of the breach.

Compensation for failure to discharge obligation resembling those created b y contract: When an ob ligation resembling 

those created by contract has been incurred and has not been discharged, any person injured b y the failure to 

discharge it is entitled to receive the same compensation from the party in default, as if such person had contracted to 

discharge it and had broken his contract.

Explanation: In estimating the loss or damage arising from a b reach of contract, the means which existed of remedying 

the inconvenience caused by non-performance of the contract must b e taken into account.”

Section 74 deals with liquidated damages and reads as follows:

“When a contract has been broken, if a sum is named in the contract as the amount to b e paid in case of such breach, or 

if the contract contains any other stipulation by way of penalty, the party complaining of the b reach is entitled, whether 

or not actual damage or loss is proved to have been caused thereb y, to receive from the party who has broken the 

contract reasonable compensation not exceeding the amount so named or, as the case may be, the penalty stipulated 

for.

Explanation: A stipulation for increased interest from the date of default may be a stipulation by way of penalty.” Similarly, 

the law governing indemnity is set out in Sections 124 and 125 of the Contract Act.

Section 124 of the Contract Act defines a contract of indemnity as follows:

“A contract b y which one party promises to save the other from loss caused to him b y the conduct of the promisor 

himself, or b y the conduct of any other person, is called a “contract of indemnity”.

Section 125 of the Contract Act gives the right of indemnity holder when sued and states that,

“The promisee in a contract of indemnity, acting within the scope of his authority, is entitled to recover from the 

promisor (1) all damages which he may be compelled to pay in any suit in respect of any matter to which the promise 

to indemnify applies; (2) all costs which he may be compelled to pay in any such suit, if in bringing of defending it, he 

did not contravene the orders of the promisor, and acted as it would have been prudent for him to act in the absence 

of any contract of indemnity, or if the promisor authorized him to bring or defend the suit; and (3) all sums which he 

may have paid under the terms of any compromise of any such suit, if the compromise was not contract to the orders of 

the promisor, and was one which it would have been prudent for the promise to make in the absence of any contract of 

indemnity, or if the promisor authorized him to compromise the suit.”
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2012, 2013, 2014).

International Financial Law Review (a Euromoney publication) in its IFLR1000 has placed Nishith Desai Associ-

ates in Tier 1 for Private Equity (2014). For three consecutive years, IFLR recognized us as the Indian “Firm of the Year” 

(2010-2013) for our Technology - Media - Telecom (TMT) practice

Chambers and Partners has ranked us # 1 for Tax and Technology-Media-Telecom (2015 & 2014); #1 in Employment 

Law (2015); # 1 in Tax, TMT and Private Equity (2013); and # 1 for Tax, TMT and Real Estate – FDI (2011).
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India Business Law Journal (IBLJ) has awarded Nishith Desai Associates for Private Equity, Structured Finance & Secu-

ritization, TMT, and Taxation in 2015 & 2014; for Employment Law in 2015

Legal Era recognized Nishith Desai Associates as the Best Tax Law Firm of the Year (2013). 

ASIAN-MENA COUNSEL named us In-house Community ‘Firm of the Year’ in India for Life Sciences Practice (2012); for 

International Arbitration (2011); for Private Equity and Taxation in India (2009). We have received honorable mentions 

in ASIAN-MENA COUNSEL Magazine for Alternative Investment Funds, Antitrust/Competition, Corporate and M&A, TMT, 

International Arbitration, Real Estate and Taxation and being Most Responsive Domestic Firm.  

We have won the prestigious ‘Asian-Counsel’s Socially Responsible Deals of the Year 2009’ by Pacific Business Press. 

We believe strongly in constant knowledge expansion and have developed dynamic Knowledge Management (‘KM’) 

and Continuing Education (‘CE’) programs, conducted both in-house and for select invitees. KM and CE programs cover 

key events, global and national trends as they unfold and examine case studies, debate and analyze emerging legal, 

regulatory and tax issues, serving as an effective forum for cross pollination of ideas. Our trust-based, non-hierarchical, 

democratically managed organization that leverages research and knowledge to deliver premium services, high value, 

and a unique employer proposition has been developed into a global case study and published by John Wiley & Sons, 

USA in a feature titled ‘Management by Trust in a Democratic Enterprise: A Law Firm Shapes Organizational Behavior to 

Create Competitive Advantage’ in the September 2009 issue of Global Business and Organizational Excellence (GBOE). 
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Revisiting the Indemnity vs Damages Debate

Please see the last page of this paper for the most recent research papers by our experts.

Disclaimer

This report is a copyright of Nishith Desai Associates. No reader should act on the basis of any statement contained 
herein without seeking professional advice. The authors and the firm expressly disclaim all and any liability to any person 
who has read this report, or otherwise, in respect of anything, and of consequences of anything done, or omitted to be 
done by any such person in reliance upon the contents of this report.

Contact

For any help or assistance please email us on ndaconnect@nishithdesai.com or  

visit us at www.nishithdesai.com
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The following research papers and much more are available on our Knowledge Site: www.nishithdesai.com

NDA Insights
TITLE TYPE DATE

ING Vysya - Kotak Bank : Rising M&As in Banking Sector M&A Lab January 2016

Cairn – Vedanta : ‘Fair’ or Socializing Vedanta’s Debt? M&A Lab January 2016

Reliance – Pipavav : Anil Ambani scoops Pipavav Defence M&A Lab January 2016

Sun Pharma – Ranbaxy: A Panacea for Ranbaxy’s ills? M&A Lab January 2015

Reliance – Network18: Reliance tunes into Network18! M&A Lab January 2015

Thomas Cook – Sterling Holiday: Let’s Holiday Together! M&A Lab January 2015

Jet Etihad Jet Gets a Co-Pilot M&A Lab May 2014

Apollo’s Bumpy Ride in Pursuit of Cooper M&A Lab May 2014

Diageo-USL- ‘King of Good Times; Hands over Crown Jewel to Diageo M&A Lab May 2014

Copyright Amendment Bill 2012 receives Indian Parliament’s assent IP Lab September 2013

Public M&A’s in India: Takeover Code Dissected M&A Lab August 2013

File Foreign Application Prosecution History With Indian Patent Office IP Lab April 2013

Warburg - Future Capital - Deal Dissected M&A Lab January 2013

Real Financing - Onshore and Offshore Debt Funding Realty in India Realty Check May 2012

Pharma Patent Case Study IP Lab March 2012

Patni plays to iGate’s tunes M&A Lab January 2012

Vedanta Acquires Control Over Cairn India M&A Lab January 2012

Joint-Ventures in 
India

November 2014

The Curious Case 
of the Indian 
Gaming Laws

October 2016

Fund Structuring 
and Operations

May 2017

Private Equity 
and Private Debt 
Investments in 
India

June 2015

E-Commerce in 
India

July 2015

Corporate Social
Responsibility &
Social Business
Models in India

May 2017

Doing Business in 
India

June 2016

Internet of Things

April 2016

Outbound 
Acquisitions by 
India-Inc

September 2014
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Revisiting the Indemnity vs Damages Debate

Research @ NDA
Research is the DNA of NDA. In early 1980s, our firm emerged from an extensive, and then pioneering, research by 

Nishith M. Desai on the taxation of cross-border transactions. The research book written by him provided the foundation 

for our international tax practice. Since then, we have relied upon research to be the cornerstone of our practice devel-

opment. Today, research is fully ingrained in the firm’s culture. 

Research has offered us the way to create thought leadership in various areas of law and public policy. Through research, 

we discover new thinking, approaches, skills, reflections on jurisprudence, and ultimately deliver superior value to our 

clients.

Over the years, we have produced some outstanding research papers, reports and articles. Almost on a daily basis, we 

analyze and offer our perspective on latest legal developments through our “Hotlines”. These Hotlines provide immedi-

ate awareness and quick reference, and have been eagerly received. We also provide expanded commentary on issues 

through detailed articles for publication in newspapers and periodicals for dissemination to wider audience. Our NDA 

Insights dissect and analyze a published, distinctive legal transaction using multiple lenses and offer various perspec-

tives, including some even overlooked by the executors of the transaction. 

We regularly write extensive research papers and disseminate them through our website. Although we invest heavily 

in terms of associates’ time and expenses in our research activities, we are happy to provide unlimited access to our 

research to our clients and the community for greater good.

Our research has also contributed to public policy discourse, helped state and central governments in drafting statutes, 

and provided regulators with a much needed comparative base for rule making. Our ThinkTank discourses on Taxation of 

eCommerce, Arbitration, and Direct Tax Code have been widely acknowledged. 

As we continue to grow through our research-based approach, we are now in the second phase of establishing a four-

acre, state-of-the-art research center, just a 45-minute ferry ride from Mumbai but in the middle of verdant hills of reclu-

sive Alibaug-Raigadh district. The center will become the hub for research activities involving our own associates as well 

as legal and tax researchers from world over. It will also provide the platform to internationally renowned professionals to 

share their expertise and experience with our associates and select clients.

We would love to hear from you about any suggestions you may have on our research reports. 

Please feel free to contact us at  

research@nishithdesai.com
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